ISSN: 2500-0837 (Print)
eISSN: 2687-0363 (Online)

TEOPHUA
rocyaapcrBa

M InpaBa

Ne2(36) MockBa Poccus






MEKPEMHOHAIBH.
ACCOLHALINHA
TEOPETHKOB
IroCYyJaAPCTBA
H IIPABA

ISSN 2500-0837 (Print)
eISSN 2687-0363 (Online)

2024 / Ne 2 (36)

TEOPHUA
roCcyaAPCTBA UIIPABA

Hay4yHbI >KypHaJ1 0CHOBaH B 2016 r. U sAAiB/1sieTCA 0PpUIMaIbHbIM
u3aaHueM MeXperuoHa/IbHOM OOLIeCTBEHHOM OpraHu3anuu
«MexKpervoHajibHas accouyanusa TeOPpeTHKOB rocyAapcTea u npasa»

2024 / Ne 2 (36)

THEORY
OF STATE AND LAW

The academic journal is established in 2016 and is the official
publication of the Interregional Public Organization
"Interregional Association of Theorists of State and Law"

Kypnan sxiarwdeH BAK npu Muno6pHayku Poccuu B [lepeyeHb peneH3MpyeMbIX
HAy4YHbIX U3JaHUH, B KOTOPbIX J0/DKHbI ObITh ONYyGJIUKOBAHBI OCHOBHbIE HAY4YHbIE
pe3yJ/ibTaThl AUCCEPTALMUA HA COUCKAHUE YYEHOM CTeNleHU KaHAUAAaTa HayK,

HAa COMCKaHMe YYEeHO! CTeleHH AOKTOpa HayK (KBapTub 1)

The journal is included by the Higher Attestation Commission at the Ministry
of Education and Science of Russia in the List of Peer-Reviewed scientific
publications in which the main scientific results of dissertations for the degree
of candidate of sciences, for the degree of Doctor of Science (quartile 1)



UHaeKkcanusa )XypHaJia

HAYUAHARA DITERKTPOHEHASA
BLIBJIL1OTEKA

LlERRARRY U’

ULRICHSWEB"

GLOBAL SERIALS DIRECTORY

d ; Crossref

Buicwwas
aTTecTtauMoHHas
KOMUCCUSA

AEHUCOBCKHWE YTEHUA

Mencpernonaﬂbnasl dccoanmda TEOpeTuKoOB

rocyapcraa M mpaBa

IpUrJjalaeT NPUHATh yYyacTue B paéoTe

XI MexxayHapoAHOM HayYHO-TeOpeTUYeCKON KOHpepeH U
«Yes10BeK-IpUPOAA, IMYHOCTH-06111€CTBO, FPAXKAAHUH-TOCYAAPCTBO
B yCJ10BHMAX MHGOpMaTHU3anuu U U poBU3aL MM POCCUIICKOro 001 ecTBa
B MHTEepecax yCTOMYMBOro pa3BUTHS»

XI International Scientific Conference
“Man-nature, personality-society, citizen-state in the context
of informatization and digitalization of Russian society in the interests
of sustainable development”



Theory of State and Law

14-16 urona 2024 roaa (10.00-16.00)
CaHkT-IleTepOypr, yia. 'aBaHcKas, 3

MexxpervoHasibHasi accolnMaldsli TEOPETUKOB ToCyJapCTBa U MpaBa, pPeAKOJJIEeTrUr
’KypHasioB «Teopusi rocymapcTBa U mnpaBay», «lOpugudeckasi MbICab», «BecTHUK 001ei
Y OTpacjieBOM Teopuu npasa», «CoBpeMeHHOe poccuiickoe npaBo», «BecTHuk UHCTUTYTa
npaBa bamkupckoro rocyzapcTBeHHOro yHUBepcuTeTa», «BectHuk KoctpomMckoro rocy-
JlapCTBEHHOTO YHUBepcUTeTa», «BekTop Hayku TO/NbATTUHCKOTO roCyJapCTBEHHOTO YHU-
BepcuTteTa», «MurpauuoHHoe mnpaBo», «Dilemas contemporaneos-educacion politica
y valores» (Mekcuka) 14-16 uwoHs 2024 roaa (CaukT-IleTep6ypr) B 04HO-3a04HOM $OPp-
maTte npoBoAAT XI Mex/ayHapoJHYyl Hay4HO-TEOpPETHUYECKYI KOoHdepeHLUIO «YesoBeK-
NpUPOJA, JTUYHOCTb-001ECTBO, FPaXKAAHUH-TOCYZapCTBO B YCJAOBUAX WHPOpPMaTU3ALMU
Y 1M ppoBU3aL U POCCUICKOT0 06111eCTBA B UHTEPEeCcax YCTOMYMBOTO Pa3BUTHUS».

K BBICTyIJIEHHIO C [OKJaZlaMU MpPUTJIalIaloTCA AOKTOpPAa U KaHAUJAThl HAyK, aclu-
paHTHI (A BIOHKTHI) U COUCKATEJIH, CTYAEHTbl, IPAaKTUKYIOIHEe OPUCTHI.

Perucrpanusa 14 uoHa 2022 roga: 9.30-10.00 (MoCKOBCKOe BpeMsi), HA4aJI0
pa6oTsl KoHPpepeHnuuu: 10.30, nepepsiB: 13.00 - 14.00, okoHYaHUe pa6GOTbl KOHe-
penuuu: 16.00.

Pa6o4ue A3bIKkM KOH$EPEHLIUN — PYCCKUN U aHTJIMHACKHUM.

[Ipoe3n u npoxrBaHUe WHOCTPAaHHBIMU U UHOTOPOJAHHWMH y4aCTHUKaMU OIJIayMBa-
I0TCS1 MU OPTaHU3YIOTCS CAMOCTOATEJIBHO.

[Ipocum Bac noaTBepauTh cBOe yyacTue B KOHQepeHUUHU (yka3aB popMy y4yacTus),
NpPOM/iS 3JIEKTPOHHYIO perucTpanumo A0 5 uioHA 2024 roaa no 3/71eKTPOHHOM MoYTe: mat-
gip2017@yandex.ru uiau lawinst-spb@mail.ru B ensax coctaBjaeHus: NporpaMMbl KOHQe-
pEeHLIUHU.

JloksaZibl, CTaThbH, COOOLIeHUSA HaZ0 HanpaBuTh A0 30 vioHa 2024 roaa B 3JIEKTPOH-
HOM BH/le 10 afipecy: matgip2017@yandex.ru unu SVKomarov2008@yandex.ru.

Poccuiickuil uHdeKc HaQy4H020 YyumupoeaHusl

NWudopmanua o maTepuanax, onybJMKOBaHHBIX B XXypHaJlaX N0 TeMaTUKe KOHQe-
peHuY, 6yaeT pa3MmeleHa B cucteMe E-library (PUHL).

Mamepuasvl KoHghepeHyuu 6ydym pa3meujeHsvl 8 Homepe 2-1 xcypHanaa «Teopus
2ocydapcmea u npasa», 8 dpy2ux HCypHaaax uHopMayuoHHbIX NAPMHEPO8.

YYACTHE B PABOTE KOH®EPEHILIHH - BECIT/IATHOE

Pacchlika KypHaJjia B 3JIEKTPOHHOM BH/le BMecCTe C cepTUPUKATOM 00 y4acTUH OyJeT
NPOU3BOAUTHCS [0 Mepe BbIX0/a KypHaJia B CBeT.

ABTOpaM, 3aKa3aBUIMM [eYaTHbIA BapUaHT, paccblika OyJeT MPOU3BOAUTBLCS LieH-
TpaJIM30BaHO, NOCPeACTBOM MOYThI Poccuy, npocTtoi 6aHaepoJibio nocie 20 aBrycra 2024
ro/ia 3a C4eT aBTOPOB.



Teopus rocysapcrsa 1 npaBa

WHopmManyioHHbIEe NAPTHEPbI

YBEPEHHOCTb B KAXKAOM PEWEHMM.

)KypHaJI — ——I-ll
«MurpanoHHoe | y Ji'l IJ—IF;

UHOOPMALIMONHO - NPABOBOE OBECNENEHNE

KoMmnaHus
«KoHcysnbTanT-Ilnroc»

paBo»

Komnanus «[apaHT»

R LW
Kypnan «Dilemas contemporaneos-educacion politica y valores» (Mekcuka)

KypHan Kypnan Kypnan Kypnan
«Teopust «lOpuauyeckas <<C013peMeHHOe «lOpugnyeckas
HayKa» poccUicKoe IpaBo» MBICJIb»
rocysapcTaa
Y IIpaBa»
KypHan
BecTHUK KypHan «BecTHHK
KocTpomckoro «BekTop Hayku TobATTUHCKOTO WHcTHuTyTa IpaBa
roCcyapCTBEHHOTO rocyJapCTBEHHOTO YHUBEPCUTETa» Bamkupckoro
YHUBEpCUTETA Cepus: IOpuanyeckue HayKu roCyapCTBEHHOI'0

YHUBEpCUTETa»



Theory of State and Law

COAEPKAHHUE

5.1.1. TEOPETUKO-UCTOPUYECKHE IIPABOBbIE HAYKH

Ctp.

Boaowyk P/, HopMmaTuBHO-n1paBoBOe perysupoBanue B CCCP
Komaposa T.J1. CTpax0oBaHHUS U COLMATbHOU NOAJEP>KKH HHCTUTYTOB

ceMbU U JeTCTBA B 19701980 I'T. wcoevrrrrrererrererenrrenes e eeseesenenens 14
Bopo6wes C.M., BHemHenonuTuyeckass koHpponTtauus CCCP u CIIA
Komapos CA. B BOIIPOCAX A/lepHON TOHKHU BOOPYKEHHUS:

VICTOPUKO-TIPABOBOE OCMBICIIEHUE ..ovrrreeremssreesesssmssressssssssmsssesssssseseess 25
/leHucenko B.B. JIMHIBUCTUYECKHUH NOJAXO0/, K CyU[HOCTH

M PEASTUBALMMU TIPABA cuverrererererressesssssssessesssssssssssssssessessssssssssesssssssssessens 39
JeHucos A.M., AKTya/sIbHOCTb Hac/eAusl UICTOPUYECKOW LIKOJIbI
IIpokogwves K.I. npaBa @.K. pon CaBUHBHU /11 COBpEMEHHOH

TEOPETUKO-TIPABOBOM MBICIIH .uvurireesisssessssssssssssssssssssssssssssssssssssasses 47
3abupos P11, OcobeHHOCTH cyZile6HO-TepeBOAYECKUX
Cmaposotimosa 0.3. TPaBOOTHOLIEHUN B COBPEMEHHDIX PEATUAK vurerurermrerssessseessrerans 56
Henamvwesa C.B,, BbI30BbI COBpeMeHHON peMUHUCTCKOMN MOJTUTHKE
Cmaposotimosa 0.3, B 06/1aCcTH NIpaB YeJOBeKa Ha IpUMepe
KpuscaHosckasi I'H.  ceKCyaJIU3BUPOBAHHOI'0 HACUJIMSI BOEHHOTO BPEMEHH . ............ 78
Kaumenko A.H. fA3bIK NpaBa Kak CpeJCTBO roCnoACTBa U 60pbObI

T B0 0 1= | 2 100
Kysomun /I.C. O NOHATHU OCBOOOXKAEHUS OT IOPUIUYECKOHN

OTBETCTBEHHOCTH .evceerscasessesessssessesssssssssssssssssssssssssessssssssssesssssssssssssens 111
Kykcun H.H,, KoHcTuTynua Poccuu onsioT CM/IBHOIO IPaBOBOTO
Mypaesa B.B. S Qo007 ) 0295 (0) WO T W16 77 F= o ol - 7= LN 123
Jlueenyes /|.B. Harpagp! I0ro-BocTo4yHbix cTpaH EBponbl

B FOCY/1apCTBEHHO-NIPABOBOM CTATyCe POCCUUCKOM

MPABAILEN JIUHACTHH cuereerereerseessessesssssssssesesssssssssssssssssssssssssssssssssseasens 135
Masypun C.®. Pouib [IpaBocyiaBHOM XpUCTHAHCKOU KYJIbTYPBhI

B GOopMUPOBAHUHU [yXOBHOCTHU U HPABCTBEHHOCTHU
B COIMA/IbHOM CPEJIE OOILIECTBA wuveereesresesserssersessessssssessesmsssssssssaees 142



Ilnewakos E.A.

Cuausees U.M.

CmupHos A.A,,
Hemazunos P.P.

Cvicoes B.A.,
Hznamwesa C.B.

Teepdosa T.B.

Xpamyos A.b.

lllymosa B.H.

Asuo A.A.

I'ymmau M.1O.,
H]ykun A.O.

Komapos CA.,
Komaposa T.J1,
PesHosa M.b.

Teopus rocysapcrsa 1 npaBa

Opuaryeckuil npUOPUTET KaK 0611eNpaBoBast
JAC=Y3 05 (0o 25 159

CooTHoueHre GOpPM HOPMOKOHTPOJIA
3aKOHO/JaTebCTBa Cy6'beKTOB Poccuiickoit ®epepanuu
B paMKax HOPMOKOHTPOJIUPYIOIEN AEATENBHOCTH ..oververnenss 166

WHCTUTYT NacCUBHOI'0 U36UPATEJILHOIO NpaBa
pU BbI6OpaX B OpraHbl rocy/JapCTBEHHOMN BJIACTH
B POCCUNICKON DELIEPALIMU....eoceeeererreenresseessesssesseesesesssessessesssessesanees 181

[Ipo6sieMa popMbl NPaBOOTHOILIEHUS B paboTax
JLOJ0 B 013231 (o) - - T 192

[Ipo6sieMa MOHUMaHUSA 3alUTHI TPAXK/JaHCKUX MPaB,
OCYIIEeCTBJISIEMbIX B MOPsiJIKe peasu3anuu
KOHCTUTYIAOHHBIX TAPAHTHH woovrrrerrermesmessessessessssssssssssssssssssssssssssanes 205

OcobeHHOCTH GOPMUPOBAHUS U COLUATBHOTO
coCTaBa IJIaCHbIX FOpoACKUX AyM ToMckon
ry6epHUU 110 PEPOPME 1870 T. oo 215

Yrpo3bl npaBoBoi 6e3onacHocTu Poccuun
Y MEXaHHU3Mbl MPOTUBOAEHCTBHUS UM....rvrrersesresessssssessessessssssssenes 230

WMnieMeHTanus Kak GpopMa NpaBoOBOM

MHOQUIBTPALUY IPAaBOBBIX HOPM 00 OXpaHe
OOBEKTOB KYJbTYPHOTO HACHEAMS.uurvrrressessersserssssssssssssssssssessssans 242

5.1.2. IYBJINYHO-ITPABOBBIE

(TOCYAAPCTBEHHO-ITPABOBBIE) HAYKH

OTBeTCTBEHHOCTb BbIOOPHBIX JIML, U BBIOOPHBIX
MYHULUNIAJIbHBIX OPraHOB MECTHOI'O CaMOyIIpaBJIeHUs

MEPE, HACETIEHMEM...eucureuesrsressessesssssssessessesssssssessssssssssssssssssssssssesssssssssees 251
IOBUJIEA

Hamu

Nno3ApaBJeHUs

E.B. CEPEIE .ot sss s ssssse s ssssssssssssssssassasans 264



Theory of State and Law

CONTENT

5.1.1. THEORETICAL AND HISTORICAL LEGAL SCIENCES

Voloshchuk R.D,,
Komarova T.L.

Vorobyov S.M.,
Komarov S.A.

Denisenko V.V.

Denisov A.M,,
Prokofiev K.G.

Zabirov R.Sh,,
Starovoitova O.E.

Ignatieva S.V.,
Starovoitova O.E.,

Krizhanovskaya G.N.

Klimenko A.lL
Kuzmin D.S.
Kuksin I.N.,
Muraeva V.V.

Liventsev D.V.

Mazurin S.F.

Pleshakov E.A.

Pages
Legal regulation in the USSR of insurance and social
support of family and childhood institutions
IN 19701980 sessssesssess s sssssssssesssssssssssesssnes 19
Foreign policy confrontation between the USSR and the
USA in matters of the nuclear arms race: historical and
legal UNderstanding ......———— 32
Linguistic approach to the essence and implementation
OF JAW .ttt se s s s 43
The relevance of the heritage of the historical school
of law F.K. von Savigny for modern theoretical
and legal thOUGNT ... 51
Features of judicial translation legal relations
N MOAErnN realities ... seens 67
Challenges to modern feminist policy
in the field of human rights on the example
of sexualized wartime VIiOleNCe .......creereereenreeneeereeseessesseesceseenees 89
The language of law as a means of domination
and struggle for rights..... s 105
On the concept of exemption from legal liability ........cc.coouuuunee 117
The Constitution of Russia is the stronghold of a strong
legal and SOCIal STALE ......overeeeeereereeer s 129
Awards of the South-Eastern countries of Europe
in the state-legal status of the Russian ruling dynasty ............ 138
The role of Orthodox Christian culture in the formation
of spirituality and morality in the social environment
o) Y0 Y0 U PSP 151
Legal priority as a general legal value..........ouomernreennecenneensecennens 162



Siliveev .M.

Smirnov A.A.,
Ismagilov R.F.

Sysoev V.A,,
Ignatieva S.V.

Tverdova T.V.

Khramtsov A.B.

Shutova V.N.

Yavid Ya.A.

Gutman M.Yu,,
Shchukin A.O.

Komarov S.A,,
Komarova T.L.,
Revnova M.B.

Teopus rocysapcrsa 1 npaBa

Correlation of forms of normative control of legislation
of the constituent entities of the Russian Federation
within the framework of normative control activities ............

Institute of passive electoral law in elections
to government bodies in the Russian Federation ........ccccceeeee..

The problem of the form of legal relationship
in the works of Yu.l. GrevtSova ...

The problem of understanding the protection of civil
rights exercised in the implementation
of constitutional guarantees.........ooeeneeneenreesreseseesseessesseesseeseees

Features of the formation and social composition
of the vowels of the city councils of the Tomsk
province according to the reform of 1870 .....cooerneeneeseennennn.

Threats to the legal security of Russia and mechanisms
LI &0 100 4 U=) ik 4 =) o o VOO

Implementation as a form of legal infiltration
of legal norms on the protection
of cultural heritage 0bJects......cmerieseenneeseesesssseees

5.1.2. PUBLIC LAW (STATE-LEGAL) SCIENCES

Responsibility of elected officials and elected
municipal bodies of local self-government
to the POPUIAtION ..

ANNIVERSARY
Our
congratulations to
E.V. SEreda ..ttt sensessesnens



Theory of State and Law

PEJJAKIJHOHHO-H3/JATE/IbCKHH COBET:

KomapoB Cepreini AjieKCaHAPOBHUY, [OKTOp HOPUAHWYECKUX HaAyK, mnpodeccop
(r. CaukT-IleTep6ypr, Poccus) (yupeauTesb, mpeaceaTesb COBETa)

A3HarysioBa I'y3esib MyxamMeTOBHa, JOKTOp IOPUAUYECKHX HAYK, A0oLEeHT (I. MOCKBa,
Poccus) (usieH coBeTa)

Ap3amackuH Hukosian Huko/iaeBHY, [OKTOp HOPUAMYECKHMX HayK, Ipodeccop
(r. YnpaHoBck, Poccusd) (41eH coBeTa)

AptembeB AHipert BopucoBHMY, KaHAWAAT IOPUANYECKUX HAYK, AoueHT (r. Kosom-
Ha, Poccus) (41eH coBeTa)

BapanoB Biagumup MuxailjioBu4, JOKTOpP HOPUJAAYECKHUX HaykK, npodeccop, 3a-
CAY>KeHHbIN fesTenb Hayku PO (r. HwxHuit HoBropoa, Poccus) (41eH coBeTa)

BacTpbikuH AsieKkcaHap UBaHOBHUY, OKTOpP HOPUAMYECKUX HayK, npodeccop, 3a-
cayeHHbIH 1opucT Poccuiickoit @espepauuu (r. MockBa, Poccus) (4ieH coBeTa)

Apo3goBa AseKcaHapa MuxaliIOBHA, [JOKTOp HOPUAMYECKHUX HaAyK, mpodeccop
(r. CraBpomnoJb, Poccus) (useH coBeTa)

Upnues [laBen BaleHTUHOBUY, KaHAU/AT IOPUJUUYECKHX HAYK, OLEHT (T. Psi3aHb,
Poccus) (41eH coBeTa)

UpomHukoB JeHuc BiraguMupoBuY, J0KTOP IOPUAUUECKUX HAyK, JOLeHT (r. MoCcKBa,
Poccus) (41eH coBeTa)

KaimauH Anekceit lOpbeBuY, JOKTOp IOpUANYECKUX HayK, npodeccop (r. MockBa,
Poccus) (usieH coBeTa)

KpbuioBa Esiena 'eHHaabeBHa, JOKTOP IOPUAMYECKUX HAYK, Tpodeccop (r. MockBa,
Poccus) (usieH coBeTa)

JiunuHckui [IMUTpUl AHATO/IbeBUY, JOKTOP HOPUAWYECKUX HAyK, mpodeccop
(r. TonbsaTTH, Poccus) (41eH coBeTa)

MaTBeeB AHTOH 'eHHaagbeBUY, IOKTOP IOPUJUYECKUX HAYK, A0oLEeHT (r. [lepmb, Poc-
cvs) (41eH coBeTa)

Muxaisiopa UpuHa AjleKCaHAPOBHA, JJOKTOP IOpUUYECKUX HayK, npodeccop (r. Pa-
3aHb, Poccus) (usieH coBeTa)

Munkas EsneHa BaaaguMupoBHa, 10KTOP OPUAUYECKUX HAYK, npodeccop (r. HIbiM-
KeHT, Pecny6/ivka KazaxcrtaH) (4JieH coBeTa)

IleBuoBa EsleHa AjsieKCaHAPOBHA, IOKTOP IPUAMYECKHX HayK, mpodeccop (r. MockBa)
(usieH coBeTa)

IIpokonoBuuy lasiMHa AJieKCeeBHa, JOKTOp HPUAUYECKHUX HaykK, mnpodeccop
(r. MockBa, Poccus) (useH coBeTa)

IlysukoB PycsaH BiraguMupoBUY, KaHAWAAT IOPUANYECKUX HAYK, AoLeHT (r. Tam-
60B, Poccus) (41eH coBeTa)

Ilyur 3cnuHoca Xoce CepxHo, AOKTOP MOJUTHYECKHUX HayK (r. Mexuko, Mek-
cvKa) (4sieH coBeTa)

PeBHOBa Mapusa BopucoBHA, KaHJUAAT OPUAWYECKUX HayK, AouleHT (r. CaHKT-
[leTepbypr, Poccus) (4eH coBeTa)

CasnbHMKOB BukTop I[leTpoBHMY, JOKTOp IOpUAMYECKHUX HayK, npodeccop, 3aciy-
»KEHHBbIHU JlesiTe/ib HayKu P®, moyeTHbIN pabOTHUK BhICIIEro NpodeccuoHaJlbHOTO 06pas3o-
BaHUsA PO (r. CankT-IleTepbypr, Poccus) (41eH coBeTa)

Capa6apua Kopur Maypa ae s1a Kapugaza, JoKTop nefaroruieckux Hayk, npodec-
cop (r. Mexuko, Mekcuka) (4JieH coBeTa)



Teopus rocysapcrsa 1 npaBa

Cepesa Enena BacuibeBHa, /[IOKTOp IOpUAMYECKHX Hayk, mpodeccop
(r. MockBa, Poccus) (4eH coBeTa)

CnupuH Muxaun IOpbeBUY, KaHAUJAT HOPUIUYECKUX HAyK, JoueHT (r. Mocksa,
Poccus) (41eH coBeTa)

Tupckux Makcum l'eHHajgbeBUY, KaHAWAT WOPUAAYECKUX HaAyK, AoleHT (r. Up-
KyTCK, Poccus) (4/1eH coBeTa)

XauaTtypoB Pyaosibd J/IeBOHOBUY, IOKTOP IOpUAMYECKUX HayK, mpodeccop (r. Tosb-
a1TH, Poccus) (uieH coBeta)

IIp16y1eBcKasa Onbra NBaHOBHA, JOKTOp IOPUAUUECKUX HAYK, npodeccop (r. Capa-
ToB, Poccus) (4seH coBeTa)

Yenyc Anekced BUKTOPOBHUY, JOKTOp HPUJUYECKUX HaAYK, AoLeHT (r. Mockaa,
Poccus) (41eH coBeTa)

J63eeB bopuc CadpapoBuy, 1OKTOp IOPUJUYECKUX HAYK, TPOdeccop, 3aCay>KEHHbIN
fesatenb Hayku P®, 3acayxeHHbil opuct PO (r. MockBa, Poccus) (4/1eH coBeTa)

I0auH Banepuit UBaHOBUY, JOKTOP MOJUTUYECKUX HAYK, IOLEHT, IOMOIIHUK CEeHa-
Topa Poccuiickoit ®enepanuu (r. MockBa, Poccus) (4sieH coBera)

PEJAKIIHOHHAA KOJI/IETHA:

Komapor Biiaaumup CepreeBudY, IJIaBHBbIMA peJaKTOp, KaHAUJAT HOPULAYECKUX
HayK, aoueHT (r. CaukT-IleTep6ypr, Poccus)

Bopo6beB Cepreit MuxaiJioBU4, 3aMeCTUTE/Ib I[JIABHOTO PeJaKTOpPa, JOKTOP HOpHU-
JIM4eCcKUX HayK, npodeccop (r. Pasanb, Poccus)

CamaTtoB AHApel BasiepbeBUY, OTBETCTBEHHbIM CeKpeTapb peakuuu (r. Mocksa,
Poccus)

Anb6ukoB PaBuib ®aTXy10BUY, KaHAUAAT PUIAUYECKHX HAYK, A01eHT (r. MockBa)

BensHckasa Osibra BUKTOpPOBHA, KaHAWAAT IOPUAWYECKUX HAYK, J01eHT (. TamM060B,
Poccus)

FanueB ®aput XaTUNOBUY, JOKTOP IOPUANYECKUX HAYK, A0LeHT (r. Yda, Poccus)

JKauaoB IbBUC AJIMMOBUY, KaH/IU/1aT Iopyuindeckux Hayk (r. ToabaTTy, Poccus)

3esienykuH PomaH BasiepbeBUY, KaHAUIAT IOpUANYECKUX HAYK, A01eHT (T. TamM00B,
Poccus)

HpominukoB /Jlenuc BiiaguMHMpoOBHY, [OKTOp HOPUAWYECKUX HAYK, [JOLEHT
(r. MockBa, Poccus)

KomapoBa TaTbsiHa JIbBOBHA, KaHAUJAT IOPUAUYECKUX HAYK, AoUeHT (r. CaHKT-
[letep6ypr, Poccus) (r. MockBa, Poccus)

Ky3sbMuH Uropp AsleKCaHAPOBUY, KaHAUJAT IOPUAWYECKUX HaAYK, AoueHT (r. Up-
KyTCcK, Poccus)

MasivHeHKO 3JbBUpa BiiaguMUpOBHA, KaHAWAAT HOPUAMYECKUX HAYK, AOLLEHT
(r. PocToB-Ha-/lony, Poccus)

MamuToBa Hartasnusa BUKTOpPOBHA, [OKTOp IOpUAMYECKUX HayK, mpodeccop
(r. MockBa, Poccus)

Nosmmyk Hukosan UBaHOBMY, JOKTOP OPUUUECKUX HAYK, Tpodeccop (T. Ps3aHs,
Poccus)

IlonoBa AHHa Bs1aguc/i1aBOBHA, JOKTOp IOpUANYECKUX HaYK, mpodeccop (r. MockBa,
Poccus)

Xa6uoysiMH Ak FaIMM3sgHOBUY, JOKTOP IOPUUYECKHUX HAYK, podeccop, 3acuay-
»keHHbIN opucT PP (r. MockBa, Poccus)
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5.1.1. TEOPETUKO-UCTOPUYECKHUE
ITPABOBBIE HAYKHA

HayyHas cTtaTbsa

YK 340.0
BBK 67.0
DOI: 10.25839/MATGIP.2024_2_36_14

P.J. Bosomyk"
T.JI. KomapoBa™

HOPMATHBHO-ITPABOBOE PET'YJIMPOBAHHUE B CCCP
CTPAXOBAHHUA U COUUAJTIBHOU NIOAAEPKKU HHCTUTYTOB
CEMbH U JETCTBA B 1970-1980 IT.

AHHOmMayusa. B cmamve aHaau3upyemcsi OUHAMUKA HOPMAMUBHO-
npasogozo obecheyeHus peaau3ayuu cucmemsl CMpAaxo8aHusi HCU3HU U 300po-
8bsl 2paxcoaH, cembU U demeli, Komopadsl Je2/1a 8 0CHO8Y pa38UMuUsl CMpPAxo8oul
cucmemvwl cospemeHHoll Poccuu. CneyuanbHoe 8HUMAHUe ydeaeHo uccaedosa-
HUK KAH04esblx JOKYMEHMO8, NOSIBUBWIUXCS 8 3Mom nepuod U NPUSBHECWUX HO-
8088edeHUs], CyuecmeeHHO ymovHsawue daabHelwull 8eKmop pa3gumusi co-
yuasavHoli noaumuku 8 CCCP, komopasi cmaaa ocHo80U 0411 HopMuUpo8aHusi
6ydyweli coyuasnvHoll noaumuku yxce Poccutickoti Pedepayuu.

Kawuessie caosa: Koncmumyyus CCCP, cosemckoe 2ocydapcmeo, cu-
cmema coyua/nbHO20 CMPAxo8aHusl, UHCMuUmMym cembU U demcmaa, coyua/nb-
Hasl noJAumMuKa 2zocydapcmaa.

OCHOBHOM MOTHB, olpejensiloluil QYHKIMOHMPOBAaHUE COBETCKOrO roCyJapCTBa
B nepuof, 1970-1980 rr., 6bl/1a HUes1 MOCTPOEHUSI PAa3BUTOI0 COLMAJMCTUYECKOTO 0011e-
CTBa U ero nepepacTtaHue B 6y/yliee KOMMyHUCTUYECKOe 0611ecTBO. OTOHAS OT AOCTUXKe-
HUS Ujed KMUPOBOU PEBOJIIOIIMU», COBETCKOE TOCYJapCTBO CKOHIIEHTPHUPOBA/I0O BHUMaHUe
Ha pa3BUTHUM BHYTPEHHEro yCTPOMCTBA CTPaHbl. BaXKHOW BeXOM, OTpaXKalolleld pa3sBUTHE
colMasibHOTO rocyapctBa, ctajsa Konctutynusa CCCP 1977 roga. B ee npeambyJie 6b1710
ycTtaHoBJieHO, uTo B CCCP «mocTpoeHO pa3BUTOe coLiMaJUCTHYecKoe obiiecTBo» [1]. Ta-
KHM 06pa30M, Ha KOHCTUTYIIMOHHOM ypPOBHE ObLJI0 3aKpeIJeHo, YTO COBETCKOe rocyaap-
CTBO — 3TO TrOCyZapCTBO pPa3BUTOrO COLlMa/iM3Ma U OCHOBHOW HJeel JaHHOTO rocyjap-
CTBEHHOTO CTPOS SIBJSIETCA JJa/ibHellIee MOCTPOeHHe KOMMYHUCTUYECKOT0 0611[eCTBa.

HccegoBaHre JAaHHOTO BOMPOCA SIBJISIETCS BAXKHBIM JiJisi 06O1Iero MOHUMaHUS KOH-
LeNLUi COLUA/IbHOTO PAa3BUTHUSA HHCTUTYTA OXPAaHbl U NOALEPKKU ceMbU U fieTed B CCCP
B JJaHHbIA MepPHUOJ, Pa3BUTHUA IOCyJapCTBEeHHOCTU. /laHHAsA 3moxa MoJiyuyusa Ha3BaHHUE
nepuojia «3acTosi», 0 4yeM 6b1J10 ckazaHo B Jloknaze LlenTpanbHoro Komutera KIICC Ha
XXVII cpe3pe [18]. [laHHBIM neproJ, 03HaMeHOBAJICS MOSIBJIEHUEM U YKpeIlJeHueM TaKoro

* Bostomyk PomaH IMUTpHeBUY, aCIUPAHT Kade[pbl TEOPUHU U UCTOPUM roCyAapcTBa U npaBa YOY
BO «HOpuauyeckuit uHctuTyT» (CaHKT-IleTepbypr). E-mail: voloschuk.roman@yandex.ru

* KomapoBa TaTbssHa J/IbBOBHA, POPEKTOP 1o Hayke U nHHOBauusaM Y0Y BO «lOpuaudeckuit uH-
crutyT» (CaHkT-IleTep6ypr). E-mail: Komarova_tl@mail.ru
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BaKHOro JAokyMeHTa, kKak KoHctutynus CCCP 1977 ropa, BoGpaBilell B ce6s1 MOJIHBIN
cnekTp couuasbHoro pa3Butusa CCCP u ykasaBmWM NMyTh Ja/bHeHILIero pa3BUTHUA COLU-
asibHOU cdepbl Haulero rocygapcrsa. MMeHHo B 3TOT mepuo/, 6bL1a cdopMUpOBaHa OC-
HOBHas 06a3a CMCTeMbl CTPAaXOBaHUA KHU3HU U 30POBbs IPaXK/JiaH, CEMbU U JleTel, KoTopas
Jierjla B OCHOBY pa3BUTHUSA CTPAaxOBOU CUCTEMBbI cOBpeMeHHOM Poccuu. /laHHBIM Nepuof
XapaKTepU3yeTCs KaK MepUoJ, MaKCUMaJIbHOTO COIMaJIbHO-HANpPaBJeHHOTO pa3BUTHUSA
NPaBOBOM »KU3HM B HallleH CTpaHe.

B 3TO BpeMsi NpOUCXOAUT aKTHUBHOE BHEJPEHHE HOBBIX COLIMAJbHBIX CTPAXOBBIX
NOJINTUK BHYTPU TOCYy[apCTBa, MPHUHSATHE HOBbIX HOPMATHUBHBIX aKTOB, PETYJUPYIOLIUX
COLIMAJIbHYIO U, B TOM YUCJIE, CTPaXoBble chepbl )KU3HU COBETCKOTO 0611ecTBa (Hanpumep,
Kopekc 3akoHoB o Tpyze 1971 roaa [2], Yka3 [Ipesuauyma BepxoBHoro Coeta CCCP ot
25.09.1974 «0O BBeZeHMH NOCOOUN Ha AeTeld MajsoobecrnedeHHbIX ceMei» [10], [loctaHOB-
snenue K KIICC u CoBeta Munuctpos CCCP ot 23.01.1981 «O Mepax 1no ycuJieHUIo rocyzap-
CTBEHHOM MOMOIUIY CeMbsiM, UMeloLKM JieTel» [13]). Heob6xoauMo noHUMATh, YTO MPSIMOTO
aKLeHTUPOBAaHUS BHUMaHUsl KMEHHO Ha JIeTSX B 3aKOHO/aTeJIbCTBE TOT0 NepUOo/a He IPOUC-
X0A1J10. UHCTUTYT AeTCTBa Hepa3pbIBHO ObLI CBSA3aH C APYTUM — OJHUM U3 BaXKHEWUIIHX UH-
CTUTYTOB COBETCKOI'0 OOLIECTBA — HUHCTUTYTOM CEMbH, KOTOPOMY OTBOJAMWJ/IACh 6G0JblIas poJib
B JJa/IbHEMIIeM CTAaHOBJIEHUH U Pa3BUTHUU COBETCKOI'0 001eCTBA U FOCYAapCTBa.

CTOUT OTMETHUT, UYTO BO3HUKJIA TeH/IeHIUsI IOCTENEeHHOI0 Iepexo/ia CO CTOPOHbI IoCy-
JlapCTBa K MOJIUTUKEe Npe/0CTaB/IeHUs JbrOT B MaTepUaIbHYI0 IJIOCKOCTb. OCHOBBIBAsACh Ha
JIOKyMeHTax TOro Nepuo/ia, He06X0AUMO IPOBECTU aHAIU3 KAXKJ0T0 U3 KJIHUY€eBbIX JOKYMEH-
TOB, MOSIBUBLIMXCS B 3TOT NMEPUOJ, U MPUBHECIIMX HOBOBBEJIEHUS, CYLECTBEHHO YTOYHSIO-
1Me JaJbHENIINU BeKTOp pa3BUTUA conuanbHoM nouTuku B CCCP, koTopas cTasa ocHOBOM
JUis popMUpOBaHUs OyAyIeN cOLUaIbHOM MOJMTUKH Yke Poccuiickoit ®efepanuu.

[lepBBIM U OCHOBOMOJIAralOUIMM JOKYMEHTOM, KOTOPbIA HEOOXOIUMO PacCMOTPETD,
apaseTrcsa Konctutynus CCCP 1977 roaa [1] (nanee - KoHcTtuTtynus). Yke B npeamoyJie
Mbl BU/IMM, YTO, HAUMHas C JJAHHOI'0 JJOKYMEHTA, COBETCKasl IpaBOBasi CUCTeMa puobpe-
TaeT 4YepThl PAa3BUTOTO COLMAIMCTHYECKOTO 00OIEeCTBa, yKa3blBA€TCs, YTO CO3JAHBbI MOJHU-
TUYeCKHUe, IPaBOBble U COLMAJIbHbIE YCA0BUSA FOCYJapCTBEHHOCTH, B KOTOPOU pacTeT 6J1a-
roCOCTOsIHUE Hapo/ia B LieJI0OM, Pa3BUBAIOTCSA M CO3/AI0TCSA BCE 6oJiee Jiyyllre, COLlMaJlbHO-
HalnpaBJIeHHble YCA0BUA JJ51 pPa3BUTHS YeJloBeKa KaK JIMUHOCTH, Pa3BUTUS ero Coljdaib-
HbIX MpaB, CB060O U UHTepecoB. [lepBoli cTaTbel JaHHOU KOHCTUTYLIMY, 3aTparuBamwlen
COLlMa/IbHBIN acleKT, fABJaseTcd 21 cTaThs, KOTOpas IJIaCUT, YTO TOCYyAApPCTBO 3a00TUTCA
006 yJy4ylleHWHU yCJOBUU U OXpaHbl TPyZa C LieJIbl0 MUHUMHU3ALUN COLlMa/IbHbIX PUCKOB,
CBAI3aHHBIX C TPY/Z0BOU [1eITeIbHOCTBIO COBETCKUX I'paxJaH. ['ocyjapcTBO, 0CHOBBIBAsICh
Ha JJaHHOU CTaTbe, CTABUT Iepe/ coO0M 3a/jauy Mo yJIy4dlleHUI0 YCI0BUM TPyAa Ha MPOU3-
BO/ICTBE, B CBSI3U C IOHUMAaEM, UTO HOpMaJlbHbl€e YCI0BUS TPYZa — KJA04YeBOH aclleKT B pa3BU-
TUU COLlMA/IbHOW MOJUTUKU rOCyAapCTBa.

CtaThsl 42 3aTparvuBaeT CUCTEMY 3/pPaBOOXpPaHEHUs TOCYyAapCTBa. YKa3blBaeTcH,
yTo Bce rpaxjaHe CCCP nMeloT npaBo Ha moJiydeHUe O6ecrjaTHOW KBaJUPUIIMPOBAHHOMN
MeJWIMHCKON nmoMoluu. Heo6xXxoAMMO OTMETUTD, UTO J@HHOE NPaBO KacaeTcsl He TOJIbKO
TPYZ0CIOCOOHOT0 HaceJieH!Us], HO U OCTaJIbHbIX KaTErOpUM rpaxkaH, B TOM 4YHUCJie U HECo-
BEpIIEHHOJIETHUX. JTON CTaTbell 3aKpelJisieTcsl roCyJapcTBeHHasi 0653aHHOCTb obecrne-
4YeHHS JleTel CTpaHbl 6ecrlaTHOM MeJUIUHCKOW MOMOUIbIO C LjeJibl0 OPMUPOBAHUS 3/10-
POBOT0 pa3BUTHS pebGEHKA.

CraTpa 53 3aTparuBaeT OJUH U3 KJIIOYEBbIX UHCTUTYTOB COBETCKOrO OOLIeCTBa —
MHCTUTYT ceMbH. /laHHas cTaThs 3akpensisieT B OCHOBHOM 3aKOHe TaKHWe MaTepuasbHble
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6saara guis cemeit B CCCP, kak: co3iaHue U pa3BUTHE CUCTEMbBI JE€TCKUX YUpPEXKJEeHUH, BbI-
NJIaThl TOCOOUH MO CAyYal0 POXKAEeHUs1 pebeHKa, IpeJoCTaBJeHHs TOCOOUN U JIbTOT MHO-
roZIeTHbIM CEMbSIM, a TaKXe JPyryUX BUJIOB MOCOOUM U MOMOIIU ceMbe. TakuM 06pa3oM,
nuMeHHO Konctutyuus CCCP 1977 roga gana crapToBoe pa3sBUTHe Ha GOpPMHUPOBAHHUE CHU-
CTeMbI COLMAJIbHOTO CTPAaXOBaHUS YKU3HHU U 3J0POBbSI TPAXK/AaH CTPaHBbI.

HeManoBaXKHBIM JJOKYMEHTOM, BBOJSIUM IOCYAAPCTBEHHYIO 3aLUTY AETCTBA, SB-
nsetcs "Koaekc o 6pake u cembe PCOCP", yrBepxkaeHHbI BepxoBHbIM CoBeToM PCOCP
30.07.1969 r. ewé no BBeaeHus B aedctBue KoHctutynuu 1977 rona, rae B cTaTbe 5
yCTaHaBJMBAEeTCsA 0053aHHOCTb TOCyJapcTBa MO CO3JaHUI0 HEOOXOAUMBIX YCJAOBUM AJis
HOPMaJIbHOTO Y MOJIHOLIEHHOTO Pa3BUTUs UHCTUTYTA J€TCTBA B rocygapcrtse. [locie BBe-
JleHUs B JlelicTBUe BblllleyKa3aHHOW KOHCTUTYLMY, JaHHAs CTaThs OblLIa M3/jaHa B HOBOU
pefakuuu [3], kKoTopas yKa3blBajia Ha TO, YTO UMEHHO T'OCYAapCTBO NpPOSBJSET 3a60Ty
0 JIeTSIX B CTpaHe, Co3JjaBasi UM He0OX0AMMble YCJIOBUS sl pa3BUTUs. JlaHHas HOpMa 3a-
KpemJisieT KJIUYEBYID POJib COBETCKOr0 rocy/lapcTBa B pOPMUPOBAHHUU U PYHKLIMOHUPO-
BaHWM CUCTEeMbI OXpPaHbl U MOAJEPKKU CEMbU U JleTEH.

CrefyomyM JOKYMEHTOM, PEryJMPYIOUIAM COLMAIbHYI0 0XpaHy UHCTUTYTa CEMbH
U JeTcTBa, gaBisetrcsa 3akoH PCOCP ot 09.12.1971 "06 yTBepxaenun Kojiekca 3aKOHOB
o Tpyae PCOCP" [2] (manee — K30T). [laHHbIN aKT BoGpaJ B cebe 60/1bII0H MJIAaCT 3aKOHO-
JlaTeJIbHbIX HOPM, HallpaBJIEHHYIO Ha 3allJUTY »KEHIWMH, 3aHUMAKLMXCA BOCOUTAHUEM MaJlo-
snetHux feteil. [1aBa 11 K30T HasbiBaeTcs «Tpy/ KeHIMH» U COAEPKUT B cebe CTaTbU CO
160 o 172, perynupyrouyto TpyA xkeHiuH B CCCP. CtaTha 162 3amnpeliaeT HOYHbIE, CBEPX-
YpO4YHble U KOMAaHJAUPOBKU [JIS1 KEHUIVMH, BOCIUTBIBALUX JETEd BO3PACTOM [0 2-X JIET.
CtaTbs 163 BBOAUT OrpaHUYEHUS] HA BblllleyKa3aHHbIEe TPYA0Bble HOPMBI [IJIsl )KEHIHUH, BOC-
MUTBIBAKUIMX IeTeU BO3PACTOM OT 2-X 10 8-MU JIeT.

TakuM o6pas3oM, COBETCKasi MpaBOBasi CMCTeMa JieJlaeT KJIKYeBYl CTAaBKy He Ha
BbINOJIHEHHE TPYA0BBIX 006513aHHOCTEN CO CTOPOHBI YKEHIIIMH, 2 HA HE06X0JUMOCTb BOCITH-
TaHUS NMOJAPACTAKIIEr0 MOKOJIEHHUS, AeJas aKLeHT UMEHHO Ha 3TOW YacTU COLMaJIbHOHU
)KM3HU obiecTtBa. CTaThsl 164 3aTparvuBaeT UHTEpPecbl OepeMeHHbIX JXKEeHIWH, a IoJe
poxJeHUs1 pebeHKa U epuo/| A0 AOCTUKEHHSI UM Bo3pacTa MoJyTopa JieT. YKa3blBaeTcs,
YTO Ha 3TOT MepHo/ 006JIer4yarTcsl YCIA0BUSl TPYAa, YIPOIATCS TpeboBaHUs MO BbIpa-
6oTke. CT.cT. 165-169 peryaupyroT colHaJbHble JIbTOThl U OTIyCKAa MO GepeMeHHOCTHU
¥ pojJilaM, a TaKXKe MO0 BOCIHHUTAHUIO MasioJieTHUX JeTeld. CTOUT 0OpaTUTh BHUMaHHUE Ha
TeHJIEHI|UH 10 JaHHOU chepe COolMaJbHOr0 KOHTPOJISl, a UMEHHO, KAKUM 06pa3oM MeHslJI-
cs1 cpok oTnycka no 6epemeHHocTd B CCCP B pas/sinyHbIe ero roJibl U Kakyde coljdajibHble
rapaHTHHM JaBaJIUCh )KeHIIMHaM B nepuo, pa3sutus CCCP.

[lepBbli1 aKT, BBOAMBIIMK aAaHHoe NoOHsATHe, 3T0 [lekper BUUWK oT 22 nekabps
1917 roga «O cTpaxoBaHUH Ha cay4dai 60sie3HU» [4], BBOAUBIIMMN B 25 cTaThe NOHSTHE «Je-
HEXHOe [ocobue 1o C/Iy4yaro poJioB», KOTOPOe YCTaHABJIMBAJIOCh B pa3Mepe MOJIHOTO 3apa-
60TKa >KeHIIMHbIL. JJaHHOe Moco6ue BbINJIAYMBaAJIOCh B Te€YeHHE BOCbMU HeJlesib 10 POJOB
Y BOCbMH HejieJib MOC/€e POJOB. B TeueHHe 3TOro BpeMeHH pabOTOaTes 0 3alpenaioch
JIOMyCKaTb KEHIIMH K paboTe, TO eCTb IPOJOJKUTENBHOCTb OTIYCKa cocTaBJsiia 112 gHel.

CnepyromuM akToM sBisieTcss Kozekc 3akoHOB o Tpyae oT 15 Hos6ps 1922 roga [5],
B cTaTbe 132 KOTOPOro yKa3bIBAETCS, YTO KEeHIUUHAM, pabOTaOIMM Ha TSHXKeJNbIX QU3 U-
yeCKUX paboTax, NpejoCTaBJsIeTC OCBOOOXJeHUe OT TpyJa B TedyeHUU 8 Hejesb [0
1 8 HeJlesib MOCJIE POJOB, A 3aHATble KOHTOPCKAM U YMCTBEHHBIM TPYAOM — B TE€YEHHE
6 HeJzeJsb 10 U 6 HeZesb nocie poaoB. C 17 deBpans 1935 roza »KeHIMHAM-KOJIX0O3HHUIIAM
NpeJloCTaBJISAJICS OTHYCK N0 6epeMeHHOCTH U poJilaM NMPOJO0JKUTENbHOCThIO B 60 KaJjieH-
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JapHbix aHel (30 aueit g0 posoB u 30 JHEN Mocjie PoJ0B) C COXpaHEHHWEM 3a HUMHU COJep-
»KaHMUS 3a 3TH 2 Mecslia B IOJIOBUHHOM pa3Mepe CpeJlHEH BbIPAOOTKU UMM TPyAOoJHeH [6].

C 1 auBaps 1939 roga oTmnyck no 6epeMeHHOCTH U poJilaM paboTHHULIAM U >KEHL[MHAM-
cy>KaluM 6bLT coKpaléH co 112 o 63 kaneHAapHbIX AHeH (35 aAHel [0 poJioB U 28 AHel
nocsie pozioB). [IpefocTaBisijicss TeM, KTO popaboTasl 6e3 nepepbiBa B JAHHOM YUYPEXJeHUH
He MeHee 7 MecsileB [7]. Ceaywomuyii nepecMOTp JaHHOW CUCTEMbI COLIMAJIbHOTO PETyJIu-
poBaHus npousouen 8 uwuaa 1944 ropa, Ha ocHoBaHuM Ykasa [lpesuguyma BC CCCP ot
08.07.1944 "06 yBe/IMYeHUHN TOCyJapCTBEHHON MOMOILU OepeMEHHBIM >KEHIIMHAM, MHO-
roZIeTHbIM M OJIMHOKUM MaTepsM, YCUJIEHUH OXpaHbl MaTEPUHCTBA U JI€TCTBa, 00 ycTa-
HOBJIEHHHU MIOYETHOT0 3BaHUs "MaTb-repouHsl" Y yUYpeXAeHUU opieHa "MaTepruHCKast cjiaBa”
u MeJianu "Meganb MaTeprHCTBA" [8], KOrja OTNycK Mo 6epeMeHHOCTH U poJiaM ObLI yBe-
JudeH ¢ 63 10 77 KajeHJapHbIX AHeH (35 AHeN A0 po/ioB U 42 aHs noce pojioB). Takxke
JlaHHBIM HOPMaTUBHBIM aKT yCTaHaBJMBaJ MHOTHEe BU/bl NI0COOUM JJi MaTepel TaKUX
KaK 1ocobus /il MaTepel-04MHOY€EK, BOCIMTBIBAOLIUX JeTel, BbIIJIAThI [/ MHOTOJeT-
HbIX MaTepey MPU POXKAEHUU peOEHKa U YCTAaHOBJIEHUE eXKeMeCSAYHbIX TI0COOUH.

Cienyroolui mar B 3TOM HalpaBJIeHUHU ObLI B yBeJUYEHUH OTIYCKa 0 6epeMeH-
HOCTHU U pojaM c 77 ao 112 kanenaapHbix AHel (56 AHeN 10 poJoB U 56 AHEN mocjie po-
noB) [9]. C 13 okTsa6psa 1956 roja »KeHlMHAM ObLJIO IPeAOCTaBJIEHO MPABO HA JIOTOJIH U-
TeJIbHbIM OTNYCK 6e3 COXpaHeHUs 3apabOTHOM IJaThbl CPOKOM J0 3 MecsleB NOcCJe OT-
nycKa no 6epeMeHHOCTH U poJaM, BKJIKYABUIUKCSA B OOIMN U HENPePbIBHbIA TPYJ0BOU
ctax [11]. C 1 auBapsa 1969 roja keHIKHAM, UMeOLIMM IPYJHBIX JleTel, 10 UX NIpockoe,
KpOMe OTIyCKa M0 GepeMeHHOCTU U poJaM, OblLJI NMpeAoCTaBJieH JONOJHUTENbHbIN OT-
nycK 6e3 coxpaHeHUs 3apabOTHOM MJAThl 0 AOCTHXKEHUS peOEHKOM BO3pacTa OJHOTO
roza [12].

[ToctaHoBsieHreM oT 22 gHBapsd 1981 roga CoBetr MunuctpoB CCCP BBén gJid pa-
O6oTarLMX MaTepel YaCTUYHO OIJIaYMBaeMbli OTMYCK MO YXO4y 3a pe6EHKOM [0 JOCTH-
»KeHUS UM Bo3pacTa 1 rojia v J0NOJHUTEbHbIN OTIYCK 6€3 COXpaHeHUs 3apaboTHOU IJ1a-
ThI 10 noayTopa JieT [16]. C 1 gekabps 1989 roja fonoHUTENbHbIA OTIYCK 6€3 coXxpaHe-
HUSI 3apabOTHOM MJIaThl YBEJUYHUIICS € TosyTopa A0 3-x JjieT [14], a ¢ 1 nekabps 1990 roga
OTIYCK M0 6epEMEHHOCTH U poJiaM yBesnduics co 112 1o 126 kaneHaapHbix gHel (70 aHeit
Jl0 poJioB ¥ 56 AHeH mocje poJoB), B C/ydasX OCJA0KHEHHBIX POJOB UJIH POXKIEHUS IBYX
v 6osiee fetelt — 140 guet (70 nHel go pogos 1 70 nocue ponos) [15].

PaccMoTpeB Takol BaxKHBIM COLMAIbHBIA UHCTUTYT, KaK MO/ /lep>KKa MKeHIMH BO Bpe-
Msi bepeMeHHOCTH U POJ0B, HEOOXOAMMO 3aMeTUTh, YTO SIBHO BUJHA TEH/IeHIMs MO MOCTe-
NIEHHOMY YJIYYIIEeHUIO COLUaIbHON noaaep>ku rpaxgad CCCP, uTo nposBisgeTcsa B yCTaHOB-
JIEHHBIX [IepUO/iaX OTIYCKOB 10 6€peMEHHOCTH YXOAY 3a peOEHKOM, a TaKXKe M0 YBeJTUYEHUI0
He0o6X0JMMOW MaTepHabHOU MOJJEPKKHU CO CTOPOHBI TOCYapCTBa My TEM Npe0CTaBIeHUs
OIJIaThl OTIYCKA U MIPeI0CTaBIeHHS UHBIX MaTEpPHUa/IbHBIX Mep MOAJEPKKH.

JlanbHEeHIINM HOPMATUBHbIM aKTOM, PETYJUPYIOIUM CUCTEMY COLIMAJIbHOW MOJ-
JIEP>)KKU CeMbU U JIeTCTBa, aABjseTcs Ykas [Ipesuguyma BC CCCP ot 25.09.1974 N 312-1X
"0 BBeJeHUM NTOCOOUM Ha AeTell ManoobecnedeHHbIM ceMbsiM" [10]. /laHHBIN aKT ycTaHaB-
JIUBaeT JI0MOJIHUTEbHOE MaTepualbHOe COJlep>KaHue CO CTOPOHBI rocyAapcTBa MaJsioobec-
nedyeHHbIM ceMbsM. B [locraHoBnenuu LUK KIICC u CoBeta MunuctpoB CCCP ot 22 gaHBap4
1981 roza B noANyHKTe «a» MyHKTa 1 ycTaHaBJIMBAET CYMMBI OIJIAThI 32 OTIYCK 10 YXOAY
3a pe6EHKOM [10 JOCTHXKEHUS UM Bo3pacTa oJHoro roja [13].

[ToctanoBsienne CoBMmuHa CCCP ot 02.09.1981 BBOAMJIO eqWHOPA30BOE MaTepH-
aJIbHOE TMOOUIpeHHe NMPU poxAeHUU peb6éHKA [16]. [locranoBieHue CoBmuHa CCCP ot
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23.02.1984 ckoppeKTHUPOBAJIO CUCTEMY MaTepUATbHbIX NOCOOUU MPHU POKIEHUU U YXOIY
3a pe6énkoM. Tak, ycTaHaB/JIUBaJach eJMHOPA30Bas BblIJIaTa B pa3Mepe TPEX MUHUMAJb-
HbIX 3apabOTHBIX MJaT, ycTaHoBJeHHbIX B CCCP, a Tak»ke ycTaHaBJIMBaJIOCh BO BpeMs OT-
IyCKa 0 yXoZy 3a pe6beHKOM /10 JOCTHKEeHHUS UM BO3pacTa MoJyTopa JieT mocobue B pas-
Mepe MUHUMaJIbHOW 3apaboTHOM muiaThl [17].

[TogBoAs1 UTOT BhILIECKAa3aHHOMY, HEOOXOAMMO CAeaTh CleAylolirde BbiBoAbL. Co-
BETCKas CUCTeMa COLMAJIbHOTO CTPAaXOBaHUSA CEMbH M JIeTCTBA MpPoOIJIa JOJTUNA NyTh pas-
BUTHS C IIJIAHOMEPHBIM YJIY4YLIEHUEM TEX MepP, KOTOPble 06ecneYnBaIUCh CO CTOPOHbI TOC-
yaapcTBa. [l1ockocTh couManibHON NOAIEPKKH CEMbU U JETCTBA MepeMelianach Mo nyTu
NIOCTENEeHHOTO YBeJWYeHUsl NpeJloCTaBIsgeMblX MaTePUAJbHbIX U HeMaTepHUaJIbHbIX Mep
NOALEPKKU AJid rpaxzaH. CTOUT OTMeTUTh, uTO nocaenHue aktol CCCP, perynupyromue
CHUCTEMY COLIMAJIbHOTO CTPAaxOBaHUs, CTAJU KJIHYeBbIMU 0a30BbIMU 3JIeMEHTaMH QOpPMHU-
pOBaHUS COBPEMEHHOM COLIMAJIbHO-NIPABOBOM CUCTEMBI 00ecliedyeHHUs] UHTePEeCOB rpaxKJaH
B COBETCKOM rocyaapctBe (Hanpumep, [loctanoBienrne CoBmuna CCCP ot 23.02.1984 no-
CJIe[JHIOI0 CBOIO0 pefakiuio nouayduso B 2006 roay [17]). Takum o6pa3oM, JaHHbIe TPaBO-
Bble aKThbl ABJSATCA QyHJaMeHTaJbHbIMUA NPU NPOBEJEHUN COBPEMEHHOUN COLMaTbHOMN
MOJIMTUKH POCCUMCKOIO roCyAapCTBa.
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further vector of development of social policy in the USSR, which became the basis
for the formation of the future social policy of the Russian Federation.
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The main motive that determined the functioning of the Soviet state in the period
1970-1980 was the idea of building a developed socialist society and its development into
a future communist society. Moving away from achieving the idea of a “world revolution,”
the Soviet state concentrated on developing the internal structure of the country. An im-
portant milestone reflecting the development of the social state was the Constitution of the
USSR of 1977. In its preamble it was established that in the USSR “a developed socialist so-
ciety has been built” [1]. Thus, at the constitutional level it was established that the Soviet
state is a state of developed socialism and the main idea of this state system is the further
construction of a communist society.

The study of this issue is important for the general understanding of the concepts of
social development of the institution of protection and support of families and children in
the USSR during this period of statehood development. This era was called the period of
“Stagnation,” as stated in the Report of the Central Committee of the CPSU at the XXVII
Congress [18]. This period was marked by the emergence and strengthening of such an im-
portant document as the Constitution of the USSR of 1977, which absorbed the full spec-
trum of social development of the USSR and indicated the path for further development of
the social sphere of our state. It was during this period that the main basis of the life and
health insurance system for citizens, families and children was formed, which formed the
basis for the development of the insurance system of modern Russia. This period is charac-
terized as a period of maximum socially oriented development of legal life in our country.

At this time, there is an active introduction of new social insurance policies within
the state, the adoption of new regulations regulating the social and, in particular, insurance
spheres of life of Soviet society (for example, the Labor Code of 1971 [2], Decree of the Pre-
sidium of the Supreme Council of the USSR from 09/25/1974 “On the introduction of bene-
fits for children of low-income families” [10], Resolution of the CPSU Central Committee
and the Council of Ministers of the USSR dated 01/23/1981 “On measures to strengthen
state assistance to families with children” [13]). It is necessary to understand that there
was no direct emphasis on children in the legislation of that period. The institution of
childhood was inextricably linked with another - one of the most important institutions of
Soviet society - the institution of the family, which was assigned a large role in the further
formation and development of Soviet society and the state.

It is worth noting that there has been a tendency for the state to gradually transition
to a policy of providing benefits on a material level. Based on the documents of that period,
it is necessary to analyze each of the key documents that appeared during this period and
introduced innovations that significantly clarify the further vector of development of social
policy in the USSR, which became the basis for the formation of the future social policy of
the Russian Federation.

The first and fundamental document that needs to be considered is the Constitution
of the USSR of 1977 [1] (hereinafter referred to as the Constitution). Already in the pream-
ble we see that, starting from this document, the Soviet legal system acquires the features
of a developed socialist society, it is indicated that political, legal and social conditions for
statehood have been created, in which the well-being of the people as a whole is growing,
increasingly better, socially -directed conditions for the development of a person as an in-
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dividual, the development of his social rights, freedoms and interests. The first article of this
Constitution, affecting the social aspect, is Article 21, which states that the state takes care of
improving working conditions and labor protection in order to minimize social risks associat-
ed with the work of Soviet citizens. The state, based on this article, sets itself the task of im-
proving working conditions in production, in connection with the understanding that normal
working conditions are a key aspect in the development of the state’s social policy.

Article 42 affects the state's health care system. It is stated that all citizens of the
USSR have the right to receive free qualified medical care. It should be noted that this right
applies not only to the working population, but also to other categories of citizens, includ-
ing minors. This article establishes the state obligation to provide the country's children
with free medical care in order to promote the healthy development of the child.

Article 53 affects one of the key institutions of Soviet society - the institution of the
family. This article enshrines in the Basic Law such material benefits for families in the
USSR, such as: the creation and development of a system of child care institutions, payment
of benefits on the occasion of the birth of a child, provision of benefits and benefits to large
families, as well as other types of benefits and assistance to the family. Thus, it was the
Constitution of the USSR of 1977 that gave the starting point for the formation of a social
insurance system for the life and health of the country's citizens.

An important document introducing state protection of childhood is the “Code on
Marriage and Family of the RSFSR”, approved by the Supreme Council of the RSFSR on July
30, 1969 even before the entry into force of the 1977 Constitution, where Article 5 estab-
lishes the state’s obligation to create the necessary conditions for normal and full develop-
ment of the institution of childhood in the state. After the above-mentioned Constitution
came into force, this article was published in a new edition [3], which indicated that it is the
state that takes care of children in the country, creating for them the necessary conditions
for development. This norm establishes the key role of the Soviet state in the formation and
functioning of the system of protection and support for families and children.

The next document regulating the social protection of the institution of family and
childhood is the Law of the RSFSR dated December 9, 1971 “On the approval of the Labor
Code of the RSFSR” [2] (hereinafter referred to as the Labor Code). This act incorporates
a large layer of legislative norms aimed at protecting women raising young children. Chap-
ter 11 of the Labor Code is called “Women’s Labor” and contains articles 160 to 172, regu-
lating the labor of women in the USSR. Article 162 prohibits night, overtime and business
trips for women raising children under 2 years of age. Article 163 introduces restrictions
on the above labor standards for women raising children aged 2 to 8 years.

Thus, the Soviet legal system places a key emphasis not on the fulfillment of labor
duties by women, but on the need to educate the younger generation, placing emphasis on
this part of the social life of society. Article 164 affects the interests of pregnant women,
and the field of birth of the child and the period until he reaches the age of one and a half
years. It is indicated that for this period working conditions are being simplified and pro-
duction requirements are being simplified. Art. Art. 165-169 regulate social benefits and
maternity leave, as well as for raising young children. It is worth paying attention to trends
in this area of social control, namely, how the period of maternity leave in the USSR
changed in its various years and what social guarantees were given to women during the
development of the USSR.

The first act that introduced this concept was the Decree of the All-Russian Central
Executive Committee of December 22, 1917 “On sickness insurance” [4], which introduced
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in Article 25 the concept of “cash benefit for childbirth,” which was established in the
amount of a woman’s full earnings. This benefit was paid for eight weeks before the birth
and eight weeks after the birth. During this time, the employer was prohibited from allow-
ing women to work, that is, the duration of the vacation was 112 days.

The next act is the Labor Code of November 15, 1922 [5], Article 132 of which states
that women working in heavy physical work are granted exemption from work for 8 weeks
before and 8 weeks after childbirth, and those employed in clerical and mental work - for 6
weeks before and 6 weeks after childbirth. From February 17, 1935, women collective
farmers were provided with maternity leave of 60 calendar days (30 days before childbirth
and 30 days after childbirth) with maintenance for these 2 months in half the amount of
their average workdays [6].

From January 1, 1939, maternity leave for female workers and female employees
was reduced from 112 to 63 calendar days (35 days before childbirth and 28 days after
childbirth). It was provided to those who worked without a break in this institution for at
least 7 months [7]. The next revision of this system of social regulation occurred on July 8,
1944, on the basis of the Decree of the Presidium of the USSR Armed Forces dated July 8,
1944 “On increasing state assistance to pregnant women, large and single mothers,
strengthening the protection of motherhood and childhood, and establishing the honorary
title “Mother Heroine” and the establishment of the Order of "Maternal Glory" and the
medal "Medal of Motherhood" [8], when maternity leave was increased from 63 to 77 cal-
endar days (35 days before childbirth and 42 days after childbirth). Also, this normative act
established many types benefits for mothers such as benefits for single mothers raising
children, payments for mothers of large families at the birth of a child and the establish-
ment of monthly benefits.

The next step in this direction was to increase maternity leave from 77 to 112 cal-
endar days (56 days before childbirth and 56 days after childbirth) [9]. Since October 13,
1956, women were granted the right to additional leave without pay for up to 3 months af-
ter maternity leave, which was included in the total and continuous work experience [11].
Since January 1, 1969, women with infants, at their request, in addition to maternity leave,
were granted additional leave without pay until the child reaches the age of one year [12].

By a resolution of January 22, 1981, the Council of Ministers of the USSR introduced
partially paid leave for working mothers to care for a child until the child reaches the age of
1 year and additional leave without pay for up to one and a half years [16]. From December
1, 1989, additional leave without pay increased from one and a half to 3 years [14], and
from December 1, 1990, maternity leave increased from 112 to 126 calendar days (70 days
before childbirth and 56 days after childbirth), in cases of complicated childbirth or the
birth of two or more children - 140 days (70 days before birth and 70 after birth) [15].

Having considered such an important social institution as support for women during
pregnancy and childbirth, it should be noted that there is a clearly visible trend towards
a gradual improvement in social support for citizens of the USSR, which is manifested in
the established periods of maternity leave to care for a child, as well as an increase in the
necessary material support with from the state by providing vacation pay and providing
other material support measures.

A further regulatory act regulating the system of social support for family and child-
hood is Decree of the Presidium of the USSR Armed Forces of September 25, 1974 N 312-1X
“On the introduction of child benefits for low-income families” [10]. This act establishes
additional financial support from the state for low-income families. The Resolution of the
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Central Committee of the CPSU and the Council of Ministers of the USSR dated January 22,
1981, in subparagraph “a” of paragraph 1, establishes the amount of payment for leave to
care for a child until he reaches the age of one year [13].

The Decree of the USSR Council of Ministers dated September 2, 1981 introduced
a one-time financial incentive for the birth of a child [16]. The resolution of the USSR Council
of Ministers dated February 23, 1984 adjusted the system of financial benefits for birth and
child care. Thus, a one-time payment was established in the amount of three minimum wages
established in the USSR, and an allowance in the amount of the minimum wage was also es-
tablished during parental leave until the child reaches the age of one and a half years [17].

Summarizing the above, it is necessary to draw the following conclusions. The Soviet
system of social insurance for family and childhood has come a long way in development
with systematic improvement of those measures that were provided by the state. The level
of social support for family and childhood moved along the path of a gradual increase in the
material and non-material support measures provided to citizens. It is worth noting that
the latest acts of the USSR regulating the social insurance system became key basic ele-
ments in the formation of a modern socio-legal system for ensuring the interests of citizens
in the Soviet state (for example, the Resolution of the USSR Council of Ministers dated
02.23.1984 received its latest edition in 2006 [17]) . Thus, these legal acts are fundamental
in the implementation of modern social policy of the Russian state.

Bibliography

1. Law of the USSR of October 7, 1977 No. 6367-1X “On the procedure for enacting the Con-
stitution (Basic Law) of the USSR” // URL: https: //docs.cntd.ru/document/901817660

2. Law of the RSFSR of December 9, 1971 (as amended on March 31, 1988) “On approval of
the Labor Code of the RSFSR” // URL: https: //e-ecolog.ru/docs/C1Po7F79uYoxEwYVGsKwX

3. Decree of the Presidium of the Supreme Council of the RSFSR of December 4, 1979 “On in-
troducing changes and additions to the Code on Marriage and Family of the RSFSR” // URL: https: //
www.libussr.ru/doc_ussr/usr_10136.htm

4. Decree of the All-Russian Central Executive Committee on sickness insurance of Decem-
ber 22, 1917 (January 4, 1918) // URL - http://www.histmsu.ru/ER/Etext/DEKRET/17-12-
22.htm

5. Code of Labor Laws of the RSFSR 1922 // URL: http: //www.hist.msu.ru/Labour/
Law/kodex_22.htm

6. “Approximate charter of an agricultural artel” (approved by the Council of People’s Com-
missars of the USSR, Central Committee of the All-Union Communist Party (Bolsheviks)
02/17/1935) // “Northwestern Territory of the USSR”, 1935, No. 11, art. 82, “News of the Cen-
tral Executive Committee of the USSR and the All-Russian Central Executive Committee”, N 44,
02/18/1935 // URL: https://arheve.org/read/dokumenty-1933-1937/1935-02-17-primernyy-
ustav-selsko-hozya-yst-vennoy-arteli/13

7. Resolution of the Council of People's Commissars, the Central Committee of the All-Union
Communist Party of Bolsheviks, the All-Union Central Council of Trade Unions dated December 23,
1938 “On measures to streamline labor discipline, improve the practice of state social insurance
and combat abuse in this matter” // URL: https http://www.libussr.ru/doc_ussr/ussr_4172.htm

8. Decree of the Presidium of the USSR Armed Forces of 07/08/1944 “On increasing state
assistance to pregnant women, large and single mothers, strengthening the protection of mother-
hood and childhood, on establishing the honorary title “Mother Heroine” and establishing the Order
of “Maternal Glory” and the medal “Motherhood Medal” " // URL: https: //www.consultant.ru/
cons/cgi/online.cgi?’base=ESU&n=7182&req=doc#026868811222142885

23



Teopus rocysapcrsa 1 npaBa

9. Decree of the Presidium of the Supreme Soviet of the USSR of March 26, 1956 // URL:

https://www.libussr.ru/doc_ussr/ussr_5068.htm

10. Decree of the Presidium of the USSR Armed Forces of September 25, 1974 N 312-IX
“On the introduction of child benefits for low-income families” // URL: https://e-ecolog.ru/
docs/iwqjU1znSy]0A0OZeRiu-?utm_referrer=https%3A%2F %2Fyandex.ru%?2F

11. Resolution of the Council of Ministers of the USSR of October 13, 1956 No. 1414 “On fur-
ther measures to help women-mothers working in enterprises and institutions” // URL: https://
www.consultant.ru/cons/cgi/online.cgi?req=doc&base=ESU&n= 28269#06340274970022 459

12. Resolution of the Council of Ministers of the USSR of July 5, 1968 No. 517 “On measures to
further improve healthcare and develop medical science in the country” // URL: https: //www.
libussr.ru/doc_ussr/usr_6847.htm

13. Resolution of the Central Committee of the CPSU, Council of Ministers of the USSR dated
January 22, 1981 No. 235 “On measures to strengthen state assistance to families with children” //
URL: https: //www.libussr.ru/doc_ussr/usr_10621.htm

14. Resolution of the Council of Ministers of the USSR of August 22, 1989 No. 677 “On increas-
ing the duration of vacations for women with young children” // URL: https: //www.libussr.ru/
doc_ussr/usr_15845.htm

15. Resolution of the Council of Ministers of the USSR of November 24, 1990 No. 1177 “On the
procedure for assigning and paying certain benefits and on changing and supplementing decisions
of the USSR government on state assistance to families with children” // URL: https: //www.
libussr.ru /doc_ussr/usr_17641.htm

16. Resolution of the Council of Ministers of the USSR, All-Union Central Council of Trade Un-
ions dated September 2, 1981 No. 865 “On the procedure for introducing partially paid parental
leave until the child reaches the age of one year and other measures to strengthen state assistance
to families with children” // URL: https:// www.consultant.ru/cons/cgi/online.cgi?req=doc&base=
ESU&n=452#nWAxUXT 6tCgX90Fs

17. Resolution of the Council of Ministers of the USSR and the All-Russian Central Council of
Trade Unions of February 23, 1984 No. 191 “On benefits for state social insurance” // URL:
https://www.consultant.ru/document/cons_doc_LAW_1975/27d7656d54c7e7caf9c787e45a8d0f0
d7b7f7191/

18. Gorbachev M.S. Political report of the Central Committee of the CPSU to the XXVII Con-
gress of the Communist Party of the Soviet Union // URL: http: //lib.ru/MEMUARY/GORBACHEV/
doklad_xxvi.txt

For citation: Voloshchuk R.D., Komarova T.L. Legal regulation in the USSR of insurance and social
support of family and childhood institutions in 1970-1980: article // Theory of State and Law. 2024. No. 2 (36).
P.19-24.

DOI: 10.25839/MATGIP_2024_2_36_14

24



Theory of State and Law

Hay4yHas cTtaTbsa

YK 327:623.454.8 (47+57+73)
BBK 67.0
DOI 10.25839/MATGIP.2024_1_36_25

C. M. Bopo6beB®
C. A. KomapoB™

BHEINHENNOJIMTUYECKAA KOH®POHTALIUA CCCP U CLLIA
B BOIIPOCAX AJIEPHOM T'OHKH BOOPYKEHUA:
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AHHOomayus. [lpedmemom uccnedogaHusl s68/510mMcsi nocmynamesns-
Hble npomuegopeyust CCCP u CLIA 6 o6.aacmu sidepHoli 2oHku 8oopydicerust. 06-
eKMOM UCCAe008AHUS SIBASIIOMCS 00UeCMBEeHHO-NoAUMU4YecKue OMHOWeHUsl
Mexncdy sidepHbiMU ceepxdepicasamu, 803HUKWUE HA hoHe pocma s10epHOll 20H-
Ku goopyxceHus. Lleavlo uccaedosanus si8asemcsi npogedeHue KOMNAEKCHO20
aHA/AU3a UCMOPUKO-NOAUMUYECKUX (hakmos KOH@poHmayuu 80 83aUMO0MHO-
weHusix 2zocydapcma 8 obaacmu s10epHoll 20HKU 80opyceHus. 3adavu uccaedo-
8aHUsl: a) paccmompeHue ocobeHHocmell noaumuyeckol cucmemvt CCCP u ee
gausiHusl Ha omHoweHus ¢ CILIA; 6) paccmompeHue u u3yveHue ocobeHHocmel
3aKa4eHust MexcdyHapoOdHblx cozaauieHull 8 cgepe sd0epHoll 6e3onacHocmu
eocydapcms; 8) u3yyeHue 8HeWHenoAumu4eckux npomugopequti mexcdy cmpa-
HaMu 8 obsacmu s10epHoOll 20HKU 8oopyxceHull. [Ipu smom Hacmoawas cmambvs
ompadcaem asmopcKyr Nho3uyuio no O0aHHOU npobseme. Memodosi02uvecKyro
0CHOBY UCC/Aed08AHUSl COCMABUJ 00UjeHayYHblll duasekmu4eckull Memod NosHa-
HUS,, N0380/110WULl paccmMampusams coyud/abHble s168/1eHUsl 8 NOCMOSIHHOM pas-
8UMuUU, 83auMOoC8s3U U 83aumo3zasucumocmu. B pabome ucnosavsosanucs cospe-
MeHHble 00WeHayYHble U CheyudabHble Memodbl NO3HAHUS: AHAAU3, CUHME3, UC-
mopuyecKkuti, cmpykmypHo-@yHKYUOHAAbHbIU, HOPMAMUBHO-102UYeCKUll, KOM-
n/ekcHulll. B cmamve ¢ yyemom umerowuxcsi ucmopuveckux akmos coenaH
0606warowull 8618600 0 MoOM, Ymo cokpaweHue sidepHozo apceHasa CCCP u CIIA
8 6o/bluell cmeneHu cmaso 518l 8caedcmaue 3Ha4umeAbHbIX 00HOCMOPOHHUX
ycmynok cogemckozo pykosodcmea. IlosyyeHHble 8b1800bl MO2ym UCNOJ1b30-
8ambcsl hpu dasbHeliwell HayyHoU paspabomke yKa3aHHbIX NPO6/1eM.
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HUS HEMOCpeACTBEHHO HAa COBETCKOE OOLIECTBO C LieJIbI0 €ro Je30praHru3aluy U AeMopasiu-
3a1uu. Broprasicb B co3HaHMe COBETCKUX JIIO/IeH [0 MHOT'OYHC/IeHHbIM KaHasaM (CMU, kuHo-
NpPOAYKILHS, JIUTEePATypa, MON-My3blKa, IpeAMeTbl HAPOJHOTO NOTpebJsieHus, GopyMbl, AUC-
KyCCHHU, TYPU3M U JIp.) U IPeBpaLLasiCh B MOCTOSIHHO JIeUCTBYIOIUM GaKTOP KU3HU 60JIBLIOTO
KOJINYeCTBa JIIoJeH, 3anaj CTpeMUJIC HacaJuTb UM HECBOWCTBEHHble UHJUBUAyaTIACTHYe-
CKY0 UZIE0JIOTHUIO, YYXKYI0 KYJIbTYPY, Uy>K/AbIi 00pa3: ’KU3HU, MbICJIEN U IOBEIEHUSI.

BmecTe ¢ TeM pa3pabOTYMKH IPOTPaMMbl «IICUX0JIOTUYECKOW BOMHBI» UCXOUJIN U3
TaKTU4YECKOTO COOOpaKeHHs1 0 TOM, YTO YeM OTpuliaTesibHee O0yAeT cOpMUPOBAHO OT-
HoweHue HaceseHus CCCP k HeJaBHeMy MpOLLJIOMY, TEM Bblllle OYAYT LIAHCHI HA yCHex
B Jiesie pa3pylieHuss COBETCKOro rocyZiapcTsa U ero aTpubyToB. B ocyuiecTB/ieHUM TaKUX
HaMepeHUH HeMaJlylo poJib CbIrpajl U pAJ MPOTUBOPEUYUBLIX NosioxeHUH fokaaga H.C. Xpy-
meBa «O KysbTe JUdHOCTHU» HA XX cbe3ge KIICC (1956). C aToro MoMeHTa BeJydvyaiias
3M0xXa B NOCTPOEHUHU COLlMAJIM3Ma CTajla U300paKaThCs KaK roJibl HACUJIUSA U HEOOOCHO-
BaHHbIX pernpeccud, rocnogctBa «['YJIAla» u ToTanutapusama. U kpome TOro, Hadasocb
«pa3BeHYaHue» U «HUcHpoBepxkeHUe» U.B. CTasmHa Kak UCTOPUYECKOW JINUHOCTH, BCETO,
YTO CBSI3aHO C HUM, [IyTeM PaclpoCTpPaHeHHs HeTaTUBHOM 0 HeM MH$OpMaIMH, Co3/iaBae-
MOW pa3/IMYHbBIMUA aBTOPAaMH B COOTBETCTBHUM C UX NMOJUTUYECKHUMH, UJE€0JOTUIECKUMHU
Y HPaBCTBEHHBIMHU yOeXJeHUsIMHU, yepe3 TeJleBUJeHUe, ra3eThl, KHUrU U T.4. [10, c. 598-
599; 8, c. 497, 505, 521].

Opnako nocine koHuuMHbl U.B. CtanunHa (5 mapra 1953 r.), B nepuoAbl NapTHUHO-
rocyziapcteeHHoro pykoozctBa ctpaHod H.C. Xpymesa (07.03.1953-14.10.64) u JL.U. Bpex-
HeBa (14.10.1964-10.11.82), coBeTCKUI UAEOJOTUYECKHMN annapaT OKa3aJsCs He B COCTOS-
HUM B [IOJIHOM CTeNeHW NPOTUBOCTOATh CUJIbHOMY MOTOKY 3alla/lHOM aHTUKOMMYHUCTUYe-
CKOU MJIe0JIOTHH, MAaCCOBOM IICeBAOKYJ/IbTYPbI, IpONaraH/bl *KU3HM Ha 3anaZe U KPUTUKU
yKJIa/ia 001ecTBeHHOU »U3HH, 6bITa B CCCP. B TeueHue HeNmpoAo/KUTENBHOTO HAX0XK/e-
HUS Ha BepuirHe Bjaactu 10.B. AugponoBa (12.11.1982-09.02.84) umM 6blia npeAnpUHSATA
MONBITKA YKPENUTb OCHOBBI FOCYAaPCTBEHHOCTH, pacllaTaHHble B IIpeAbIAylHe ro/ibl, opra-
HHU30BaTh MOJMTUYECKYO0 000POHY MO OTPAKEHUIO IIUPOKOXW aHTUCOBETCKOM MOJIMTHYECKOU
arpeccuu CIIA 1 1x COI03HUKOB (B COOTBETCTBHHU C AUPEKTUBOM 10 HALMOHAJIbHOM Ge3omac-
Hoctu CIIIA NSDD-75, yTBep>aeHHOM npe3useHToM P. PeiiraHoM B ssHBape 1983 rofa, 1iesibio
aMepHKaHCKOM MOJIMTUKHU OIpesesisijioch He MUpHOe cocyuiecTBoBaHue ¢ CCCP, a usmene-
HUE COBETCKOM CHUCTEMBI C IOMOILBIO «BHELIHETr0 HaXKMMa» U UCI0JIb30BAHUA «JleMOKpaTH-
yeckux Jul» BHyTpU CCCP), HO B CBfI3U C ero yXoZ0M M3 KU3HU OHA He Halljla JaJbHeunle-
ro pa3BUTHUSA B EPUO/, KPATKOCPOUHOI0 NpebbiBaHUA y BjaacTU HeMolHoro K.Y. YepHeHko
(13.02.1984-10.03.85), Ha3Ha4yKBIIEr0 HA BTOPOM NOCT B MapTUM (paKTUUECKHU HA IJIaBHYIO
posb) M.C. F'op6ayeBa, KOTOpbIN TaKXXe He MPUHAJ HUKAKUX Mep N0 UJe0JIOTUYeCKOW MO-
ounusanuu KIICC u Hacenenuss CCCP B 1iesioM 111 NPOTHUBOAENCTBYS peasii3aliii aHTHCO-
BETCKHUX MTOJIMTUUECKUX YCTpeMJyieHUH 3anaza [5, c. 523,526; 17, c. 259].

3anagHas crparterus paspyueHuss CCCP cocTtosiia y>ke B MHTEHCUUKALIMU MepP He
TOJIBKO II0 NMOAPBIBY €ro 3KOHOMHUKH, B TOM YMCJIe NIOCPEeCTBOM BOBJIEYEHUS B U3HYpPU-
TeJIbHYI0 TOHKY BOOpPY:KEHUH, NPUMEHEHUsI TOProBO-9KOHOMMUYECKUX CAaHKLUH, MCKYC-
CTBEHHOT'0 3aHW)XEHUSI MUPOBbIX HePTAHBIX 11eH, HO U 10 OPraHU3allMOHHOMY U MOpaJb-
Ho-nonuTu4yeckomy pacctporctBy KIICC, Bcero coBeTckoro o61iecTBa nyTeM pasayBaHUs
MMEBUIMXCS Y HUX CJ1aO0CTeN U IOPOKOB.

BHyTpeHHee pedopMupOBaHUE COBETCKOM CUCTEMBI, a TOUHEE ee pa3JioXKeHue, Obl-
JIO MPOAYMaHHOM, CO3HATeJIbHO BBOAMBIIEN B 3a0J1yKJeHHUE COLIUYM MOJUTHUKOU Ompeje-
JIEHHBIX CWJI, 3aMbICJIMBUIMX U peaJu30BbIBABLINX I'YOUTE/bHbIE /1J151 CTPAHbl IepEMEHBDI.
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C npuxonoM k Baactu 11 mapta 1985 roga M.C. 'opb6auyeBa B kauecTBe ['eHepasib-
Horo cekpeTtaps LIK KIICC, us6panHoro TakoBbIM Ha BHeouepeHOM [lnenyme LIK nmapTuy,
a BnocsenctBuu - Ilpesugenta CCCP, Havyasoch ocyliecTBIeHHe BHYTPEHHEN MOJUTHUKU
paspywieHuss COBeTCKOro rocyZapcTBa. Pe3ysibTaToM ee SIBUJIUChb COOBLITHS, CBSI3aHHBIE:
c BeceHHe-JieTHUM 1990 roga o6bsABJI€eHMEM aBTOHOMUSAMU U COIO3HBIMHU pecIyO/MKaMHU
(1 B uucisie nepBbix - PCOCP) BepxoBeHCTBA CBOMX 3aKOHOB U CyBEpPEHUTETOB «Ha/, LleH-
TPOM»; MONBITKON aBryctoBckoro 1991 roga nytya 'KYII, okoHuuMBLIEHCA TpoBaJioM, Jie-
KabpbCKHUM TOTO e rojia besoBexxckuM croBopoM, BciaeacTtBue kotoporo CoBerckuit Co-
103 [IPEKPATUJI CBOE CyILIeCTBOBAHUE, a IECATKU MUJIJINOHOB PYCCKUX JIIOAEN 0Ka3aJUCh 3a
rpaHuIel; OTCTPaHEHUEM OT BJIACTH COIO3HOTO Npe3ujeHTa U nepexos ee k b.H. Enpnuny,
n3bpanHoMy npe3uzieHTy Poccum 2 uroHg 1991 roja no uroram o611eHapOAHOTO r0JI0CO-
BaHus (M.C. T'op6aueB B oTsinuue oT b.H. EnbuuHa 3aHsaa noct npe3uaeHta CCCP B pe-
3yJibTaTe rosiocoBanus Ha Cbe3ze HapoAHbIX AenyTaToB CCCP).

«['opbayeBckue» roApl NpaBjeHUs XOTS U BOLLJIU B UCTOPUIO KaK «[IOBOPOT OT TO-
TaJUTapU3Ma K IeMOKpaTU3alu», «<IepecTporKa», KHOBOE MbIIIJIEHHEe», HO Ha Jiesie pPo-
BOJMBLIAACA B TO BpeMs IIOJIMTUKA NIpUBeJia K Jle30praHr3aluy ColyMalbHO-3KOHOMUYe-
CKOM CUCTeMBI, K pa3BaJly rOCyJapCTBEHHOCTH, yTpaTe CTPAHOM CTaTyca BEJUKOHU Jepxa-
Bbl U pacnagy CCCP, k pakTHUeCcKOW KanUTYJALUY Nlepes 3anaZoM, a TaKXKe nepej aHTHU-
KOMMYHUCTHYECKU HACTPOEHHBIMY BHYTPEHHENIOJIUTUYECKUMU CUJIAMHU.

M cxoaHBIM MOMEHTOM OQHUIIMAIBbHO JeKJIapUPOBAHHOW EPECTPOUKH CTaJl alpesib-
ckuit 1985 roga [lnenym K KIICC, Ha koTopoM M.C. 'op6aueB 0603Ha4YKMI KypC — yCKope-
HuUe COLMaJIbHO-9KOHOMHUYECKOI'0 Pa3BUTHS, YTO OOYCJOBJIMBAJIO NEPECTPOUKY XO3sM-
CTBEHHOTO MeXaHHW3Ma, BKJKYABILIYI0 B Cebs JeleHTpaln3allMi0 3KOHOMHUKH, PEKOH-
CTPYKLMI0O MalIMHOCTPOEHHUS KaK KaTaJudaTopa (pOpCUpPOBaHHUS HAayYHO-TEXHUYECKOTO
nporpecca [11, c. 8-11], T.e. orjlacu/n Te e HJAEH, KOTOpPble BbIJBUTAJHKChH €llle MpPHU
10.B.AHpomnioBe, MOJIOXKMBILIEM WCTUHHOE Hayaslo MepecTpoWKHU. BricTynas Ha HOAOpb-
ckoM 1982 ropa [lnenyme LIK mapTuy, oH BliepBble OTKPBITO 3asiBHUJI O HEOOXOAUMOCTH:
YCKOpeHHUsl paboThbl 0 COBEPLUIEHCTBOBAHUIO BCel cdepbl pyKOBOACTBA IKOHOMHUKOW —
ylpaBJieHus, IJIAHUPOBAHHUSA, X03MUCTBEHHOI0 MEeXaHU3Ma; YBeJUWYeHUSl CaMOCTOSITe b-
HOCTHU NPOMBILLJIEHHbIX NPeANPUATUH, KOJX030B, COBX030B; PEIIUTEJbHOCTH B O0pbOe
C NOBAJIbHbIMU HapYILIEHUSMHU AUCLHUIIMHEL [Ipy 3TOM B KauecTBe 9KOHOMUYECKOU OCHO-
Bbl €ro BBICTYIJIEHUS] UCIOJIb30BAJUCh TOHKO CKOPPEKTHUPOBaHHblE COOOpPAa3HO C JeW-
CTBUTEJIbHOCTBIO MOJIOXKEHUS [10KJa/ia, NpeAHa3HadaBuerocs ajs JI.U. bpexHeBa, koTo-
PbIF He ycIieJi ero «03By4uThb» [14, c. 33].

OtmeTuM, yTo B 1979 roay paboded rpynmnoi moj pyKoBOACTBOM 3aMeCTHTeJis
[Ipeacepatenss Coera MunuctpoB CCCP akageMuka B.A. KupusivHa 6611 OATOTOBJIEH
QHAJIMTUYECKUN JOKJ/IAJ O COCTOSSHUM U NepPCHeKTHBAX COBETCKOM 3KOHOMMKH, 3aKa34H-
KoM Kotoporo fBjscad CoBeT MunuctpoB CCCP. B 3ToM JOKyMeHTe, CTaBlleM «HeBOC-
TpebOBaHHBIM» U Cpa3y Ke 3aCeKpeyeHHbIM, peaJJUCTUYHO 0TOOpaXKalach IKOHOMUYeCKast
06CTaHOBKaA B CTpaHe, yKa3blBaJOCh, B YACTHOCTH, HA HeU36eXHOe HapacTaHue pUHAHCO-
BO-3KOHOMUYECKHX MpPOoOJsieM, Ha Bce OoJiblilee OTCTaBaHUE B NMPHMEHEHUU IepesoBbIX
TEXHOJIOTHUH, B CBA3U C YeM, 10 MHEHUIO aHAJIMTUKOB, IPOMBIIIJIEHHOCTb HY»/la/1ach B pa-
JIUKaJbHOM, CTPYKTypHOM pedopmupoBanuu) [12, c. 78].

Oco3HaBasi BCIO CJI0X)KHOCTb U KPUTUYHOCTb CO3/IaBIIENCS B CTPaHe CUTYallUU B 3KO-
HOMHYECKOM M MOpPaJIbHO-MOJUTHYECKOM OTHOILEHUAX, BbI3BAHHOM, B TOM 4YMCJIe OCTa-
HOBKOM B 1982 roay, BuepBhble 10CJe BOWHBI, pOCTa peasbHbIX JJOX0J0B HaceJleHUs, ajie-
HUEM HCHOJIHUTEJNbCKOW JAUCLUIIJIMHBI HA BCEX YPOBHSAX, HAJIMYUEM KOpPpPyNUUU, MapUU

27



Teopus rocysapcrsa 1 npaBa

M TeHeBOM 3KOHOMHUKU MPU OTCYTCTBUM [JOJDKHOTO MPOTUBOJENCTBUS 3TUM HeraTUB-
HbIM aBJyieHuaM, [0.B. AHZiponoB HaMeTHJ NepceKTUBY OOHOBJIEHUA 001 ecTBa — CHa4a-
Jia 0OUTHCS MO3UTUBHBIX U3BMEHEHUN B 9KOHOMUKE, U TOJIbKO 3aTeM NMPUCTYNUTb K €ro
JleMOKpaTHU3alyy, K NoJMTUYeCKUM pedopMaM, He JioMasg CUCTEMY A0 OCHOBaHUA [14,
c. 41,43, 46].

HayyHo o6ocHOoBaHHasi NmporpaMma KapJWHaJbHOW MEepPecTPOWKHU yHpaBJieHUs
HapOJHbIM X03IMCTBOM, pa3paboTka KOTOPOM cTapToBaJa B Hadase 1983 roaa, yxe K ero
cepeAHe obpesia cBou oyepTaHUs. [IporpamMMma OTKpbLIa BO3MOXKHOCTb HPOJOJIKEHUS
IepecTpPOeYHbIX MPOLECCOB, B TOM YUCJIe: IPUCTYNUTh B AsHBape 1984 ropa k 3kcnepu-
MEHTY M0 NepeBoAy pAja NpeAIpUATUNA COIO3HBIX U pecnyOJMKaHCKUX MUHUCTEPCTB Ha
X03pacyeT, C TeM YTOObI IPHU MOJIOKUTEIbHBIX pe3yJbTaTaX, 03KU/laeMbIX Yepe3 roJi, pac-
IIMPUTD KOJMYECTBO €ro y4YaCTHUKOB; HayaThb elle 0 1985 rozsa 3anjaHMpoOBaHHYO MO-
JlepHU3all[I0 BCero Npou3BO/ACTBA.

TeM He MeHee, Ja/IbHEHNIIETO 3BOJIIOLIMOHHOIO BOIJIOLIEHUS B )KU3Hb HAaMe4YeHHbIX
10.B. AHiponIOBBIM Mep He MPOU301ILJI0 Mocje ero yxoaa. Hecmorps Ha To, yto M.C. 'op6a-
YyeB pacroJiarajJ HeMaJIbIMU NapTUWHO-TOCYLapCTBEHHBIMY IIOJIHOMOYHUSIMU IIPU NPAKTHU-
yecKU Oe3/ielicTBOBaBILIEM TsKes1000bHOM ['eHceke K.Y. UepHeHKO, OH He peliunics npo-
JIOJDKUTD «aHJPOMOBCKYO» JIMHUIO Ha YKpeIJeHHue OCHOB roCylapCTBEHHOCTH, He B35JI Ha
ce6s1 UHUIMaTUBY U 10 BO30OHOBJIEHUIO pa3pabOTKX MPOrpaMMbl 3KOHOMHUYECKUX MTPe06-
pa3oBaHUM, YTO IPUBEJIO K OTCYTCTBUIO B 1985 roly KOHKpeTHOTO JlaHa pedopM.

C aToro BpeMeHu Bamnnrron noses M.C. 'op6adeBa, He 6e3 yyacTHs npo3anafHbIxX
CWJI U3 YMCJa COBETCKUX rpax/JaH, HanpuMep 3kc-nocsaa CCCP B Kanage A.H. fikoBJeBa,
obiBlIEro B 1957-1958 rr. ctaxkepoM Kosymb6uiickoro yauBepcuteta CIIA (npu nmocene-
Huu Kanagb! B 1983 roay M.C. 'opb6aueB, noMmuMo Bcero npodero, Bcrpetuics ¢ A.H. Ako-
BJIEBBIM, CO CJIOB KOTOPOTO, TOrZla OH W NpeJIoKUJ eMy HJielo nepecTporku [14, c. 81])
U OyAyliero rjiaBHoro «npopaba» katacrtpopudeckux s CCCP nepemeH, 3aHsaBLIero Je-
ToM 1985 rosa mo npoTtekuuu 'eHceka JOKHOCTh 3aBoTAesioM nponaradabl K KIICC,
a B 1987 roay - Bomejuiero B coctaB [lonut6ropo K KIICC [18, c. 482-483].

[TopaBiistolee 60JbLUIMHCTBO HaceJleHUsl CTPaHbl, BOOJYIlIEBJIEHHO BOCIPHUHSBLIEE
WJleu NepecTporKH, pacCMaTpUBaJo NMPOBO3IJ/allaBIIMecss U3MeHeHUs KaK Npeobpa3oBa-
HUSI B paMKax COIlMa/iu3Ma, ero COBEpPLIeHCTBOBAHMUS, a He OTPULIAHUS, YTO ObLIO MOJ-
TBEPXK/J€HO UTOoramMu MaptToBckoro 1991 roaa pedepenayma 3a coxpanenue CCCP. OgHako
BCe OoJiee MPOSABJISABLIEECS HECOOTBETCTBUE MeXJY JeKJIapUupyeMou U peajbHON Jes-
TeJIbHOCTBIO BJIACTH CIIOCOOCTBOBAJIO 3aPOXKAEHUIO y JIIOJlel HeJJoBepUs K JBYJIMKOU IO-
JINTUKE [TIepeCTPOUKH.

BHellHe Takas MOJMTHKA NpeJCTaB/isgja COO0M BbIYYPHYH CMeChb «IepecTpoey-
HOW» PUTOPHUKH, JleMaroruyeckux 06ellaHUui U 3KCIPOMTHOW COBOKYNHOCTH MOMYJIMUCT-
CKUX IleJied, HeCObITOYHBIX C TOYKU 3pPEHUSI COCTOSIHUSI IKOHOMHUKU. 3a OTCYTCTBUEM
NpPaKTUYEeCKOro MJaHa NepecTPOMKU Hapoay NPenoJHOCUJIUCh TOJbKO TPUBHUAJIbHbIE Te-
3MCbl, B TOM YHCJIEe 0 HE0OXOMMOCTH BCEOOIero nepecTpavBaHus, 0CBOEHHUS HOBBIX MO/I-
XO/ZI0B, YAICHEHUS TOTO, YTO «Jpyroro NnyTyd HeT». [Ipy 3TOM JeKJapaTHUBHYIO CYIIHOCTb
BHYTPUTOCYJapCTBEHHOM MOJUTUKU COCTABJISA HAO0P 3asBJIEHUH, COUeTaBLIMX YBEPEHUS
B NIPEaHHOCTHU COLMAIN3MY C UJeMU ero ycoBepuleHCTBOBaHUA. [lofMHHada ke Moau-
THKa CBOJMJIACh K PACCTPOMCTBY CJI0KUBUIMXCS YCTOEB OOLECTBEHHOM XU3HU U «MOJep-
HU3alMU» WX [0 3aMa/HbIM JIUO6epaIbHO-AeMOKpaTUIeCKHUM obpa3siam [9, c. 536-537].

Bckope nocie n3bpanus M.C. ['opb6ayeBa 'eHepanbHbiM cekpeTapeM LK KIICC oc-
HOBHbBIM HampaBJIeHUEM BHEIIHelN MOJHUTUKHU CTPaHbl CTaJd COBETCKO-aMepUKaHCKHE OT-
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HOLleHUs, 6e3 yay4lleHHs] KOTOPbIX, KaK OH IMoJiaraj, HeJib3sl OblJI0 JJOOUThCA «IepesoMa
onacHoro npoTuBocTosiHUA CCCP u CIIA u nusMeHeHus 001el HAPSHKEHHOCTU MeXyHa-
posiHOM 06cTaHOBKU» [4, c. 601]. Hopmanusanus 3TUX OTHOIIEHUN BbI3bIBaJaCh U HEOO-
XOJAMMOCTBIO NpeOTBpallleHUsl 3CKaJalii FOHKU BOOPYKeHUH, Npex/ie BCero KocMuye-
CKOTO OpYXHfl, TaK KaK TeXHUKO-IKOHOMHUYeckre Bo3MoxHOCTH CCCP He mo3Bosigiu Ha
paBHbIX conepHuyaTh ¢ CIIIA B o6s1actu COU - cTpaTernyeckoil 060pOHHOW UHULIMATUBBI.
Bocnosib30BaBIINCh JaHHBIM 0OCTOATENbCTBOM, afMUHUCTpanua P.Pelirana nHunuupo-
BaJla pa3BepThiBaHUE B aMepuKaHCKKMX CMU kaMnaHuU B OATBEPKJeHUE 3HAYUTETbHbIX
ycnexoB B gesie co3ganus COU, TeM caMbIM COBETCKOE PYKOBO/ICTBO IIpeHaMePEHHO BBO-
JUJIOCh B 3a0J1y»KJleHHMe OTHOCUTeIbHO AgocTuruytoro CIIA nporpecca B pasButuu COH,
4yero B JIeMCTBUTEJbLHOCTU He 66110 [19, c. 392].

[To B3auMHou goroBopeHHocTU M.C. ['op6audeBa u P. Peiirana ux mepBasi BcTpeda
coctosiziack B ’KeHeBe 19-21 Hosa6psa 1985 roga. [Ipu aToM Kaxkaasi U3 CTOPOH UMeJia CBOU
HaMepeHHs: COBETCKasl — CaMbIM BaXXHbIM CYMTaJla pacCCMOTpPeHHe Npo6jeM OrpaHUYeHus
TOHKH BOOPYKeHUH; aMepUKaHCKas — 00Cy»ileHue COBOKYITHOCTHU BONPOCOB, B TOM 4HCJIe
0 npobJieMax pa3opyeHus, NpaBax yesJ0BeKa, pernoHaJbHbIX KOHPJIHUKTOB, ABYCTOPOH-
Hux oTHoweHUMU. [I[puyeM M.C. 'opbaueB BbicTynazs 3a 50% cokpalieHUe cTpaTeruyeckux
HaCTynaTeJbHbIX BOOpPYKeHUH npH ycaoBuHr oTkasa CIIA ot COH, P. PeliraH - 3a Takoe xe
COKpallleHHe, HO He 0TKa3biBasicb 0T COU. B 3ToM cBSI3U MO 60JIbUIMHCTBY MOJHUMaBUINX-
Cs1 BOIIPOCOB CTOPOHBI HE NPUIIJIM K €JUHOTJIACHOMY pellleHu1o [6, c. 420].

OnHaKo B MPUHATOM UTOTOBOM COBMECTHOM 3asBJIEHUH NIPOBO3IJIAlIa/IOCh, B YACTHO-
CTH, YTO COBETCKHI M aMepUKaHCKHe JIMJiepbl COUJIMCb BO MHEHUM O HEOOXOJUMOCTHU
JlaJibHelllel aKTUBU3aLMU [Yajiora Ha pa3HbIX YPOBHAX, NPOSBUIM cTpeMiieHUe K 50%
COKpallleHUIO f/lepHbIX Boopy>keHUH [16]. OTcropa ciaenoBaso, yto M.C. ['opb6ayes, corsa-
cuBUIKCD C yulep6HbIM A1 CCCP yMeHblLIeHHEM KOJIMYeCTBa /lepHbIX BOOPYKEHUU (1o-
CKOJIbKY He OblJ pellleH KpaeyroJbHbli Jis1 COBETCKOW CTOPOHBI BONIPOC — CBEPTHIBAHHE
CIIA cBoei nporpaMMsbl 1o co3aaHuo COU), a Takke ¢ Te€M, YTO BHYTPEHHSAA MOJUTHUKA
CCCP oTHOCHTE/NBHO COO/IIOAEHUS B HEM IIPaB YesJI0BEKA MOXKET SIBJAATbHCS NPeJMeTOM CO-
BETCKO-aMepPUKAaHCKUX OTHOLUEHHH, TeM CaMbIM J0OPOBOJIbHO MOLIEJ Ha TaKUe YCTYNKU
aMepUKaHCKOHN CTOPOHe, KOTOpasi U He MblTajach IPUHUMATh B OTBET HAa 3TO KaKUX-JIH60
OJJHO3HAYHBIX AeHCTBUH.

KeneBckasa BcTpeya, MOJIOKHMBIIAA HA4yaJO0 MOJUTHYECKHMM KOHTAKTaM MeXAy
CCCP u CLIA, He npuBesia K HeMeAJIEHHOMY YJYYILIEHHUIO COBETCKO-aMEPHUKAHCKUX OT-
HolleHUH, B cBAA3U ¢ yeM M.C. [op6ayeB HAaCTOMYMBO JOOMBAJICA UX HaJIaXKUBAHUS, B TOM
4yHCJle Yyepe3 MHULUHMPOBAHHYI0 UM HOBYIO BCcTpedy c P. Peliranom, cocrogasuyroca 11-
12 okTsa6psa 1986 roga B PelikbsiBUKe. B kauecTBe npejgmMeTa 006010A0CTOPOHHEr0 pac-
cmoTpeHus M.C. [op6ayeB npeAcTaBUJ «IAaKeT» B3aMMOCBSI3aHHbBIX NpeasoxeHUil: 50%
COKpallleHHe CTpaTernyecKou «Tpuajabl» HacTynaTeabHbIX BoopyxxeHud (MBP, BPILJI, pa-
KeThbl CTpaTeruyecKou aBUALlMU); [BYCTOPOHHSS MOJIHAsl JUKBUJALUA SEePHBIX paKeT
cpepuent nanbHoctu (PC/L) B EBporne; oTkas CIIA ot nporpammsbl COU [7, c. 16].

Bo Bpemsa neperoBopoB M.C. 'opb6aueB uien Ha cepbe3Hble yctynku CIIA, B yacT-
HocTu Ha 50% cokpalleHHe TSKeablX MEXKOHTUHEHTAJNbHbIX 0aJJIMCTUYECKUX paKeT
(MBP) nHazemHoro 6asupoBanus — CC-18 (c 308 go 154), cocTaB/sABIINX OCHOBY SiIepHOU
Moiu CCCP, Torga kak CIIA He uMenu nolo6HbIX pakeT [3, c. 474]. Ha nepBble ABa npeja-
JIOX)KeHUS1 U3 coBeTcKoro nakerta P. Peiiran cpa3sy e gan corsacue. C nogayu M.C. 'opba-
yeBa OblJla AOCTUTHYTa U paJUKaJbHas JOTOBOPEHHOCTh MO JePHOMY OPYXKHI0 — IOJI-
HOE ero YyHUUTOXXEeHUE B TeUeHHUE [eCATUIeTUS: B llepBble NATh JieT — 50% YHUUYTOXKEeHUe
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CTpaTeruyecKor «TpUajibly, U B mocjaeaywouiee natunetve (k 1996 r.) - nukBujganus
octaBuuxcsa 50%.

BMmecrte ¢ TeM P. Peiiran, B npotuBopedue Jlorosopy no I[1PO 1972 roga, BHOBb C4u-
Tas1 HennpueMJeMbIM A CHIA npeanoxenue kacatesbHO COU - HauboJsiee BaKHOTO cpe-
I pakTopoB AassieHusa Ha CCCP. Hecorsiacue aMepuKaHCKOM CTOPOHBI 10 MOBOJy OTKas3a
OT NmporpamMMmhl AajbHeliero passutus COU nosJsieksio 3a cob60il aBTOMaTU4YeCKOe aHHY-
JIMpOBaHME BCeX BblllleHa3BaHHbBIX JloroBopeHHocTeH [13, c. 314-315].

[Tocne BcTpeuu B PelikbsiBUKe, KOTOpasi He MPUHECIA 0XKU/aeMblX TPAKTUYECKUX
pe3ysbTaToB, B Hadasie 1987 roxa pykoBoactBo CCCP, oTka3aBWUCh OT «IaKeTHOTO
crnocoba» paccMOTpeHHUs NMpoOJeMbl pa30pyKeHHs, BbIABUHYJIA Ha NMEPBBIU IJIaH BOIPOC
0 JIMKBUJALIMU COBETCKUX W aMEPHUKAHCKUX paKeT CcpeJHE U MeHblIel JaJbHOCTU
(PCM) B EBpone BHe cBsizu ¢ COU u cokpallleHHWeM CTpaTeruyecKux HacTymnaTeJsbHbIX
BOOPYXKE€HHWH, YTO NpeAroJarajio BCTylJieHne B eperoBopsl ¢ CLIA.

B ampese Toro e roga B MockBe coctosnck Bctpeuu M.C. [op6ayeBa u 3.A. lle-
BapAHa/J3e (3KC-MUHUCTP MHOCTpaHHBIX Aea CCCP c urona 1985 r. mo gekabpb 1990 r.)
¢ roccekpetapeM CIHIA /Ix. llynblieM no o6Cy»X/AeHUI0 YCIAOBUM Oyayliero AoroBopa o6
YHUUTOXXEHUU pakeT cpefHeil ganbHocTU (0T 1000 go 5500 kM) u Menbue#t (ot 500 mo
1000 kM), B OCHOBHOM He BbI3BaBILIMX pa3Horyiacuil. TeM He MmeHee 22 anpeus Jx. llyab
noctaBuJ nepey J.A. llleBapaHaize Bonpoc 0 noJBeJleHUH HOBOM COBETCKOW BBICOKOTOY-
HoM pakeThl «Oka» ¢ paauycom aerctBus g0 400 kM (B 3anafHOM HauMeHoBaHUU — CC-23)
1o/| MOHSITUE «paKeTbl MeHblIel AasbHOCTUY (PM/I) c Liesiblo BKJIIOUEHUS ee B IPOEKT J0-
roBopa, B peuieHuH kotoporo J.A. llleBapaHaa3e o6elan cBoe Co/leiiCTBUE, POsIBUBIIEE-
csl, B YaCTHOCTU B CJie[yIOLleM: Ha JABYCTOPOHHIOI pabo4yyl BCTpeyy 3KCIepTOB, MpO-
Hie/IIyI0 B TOT Ke JieHb B MU/le, He ObL/IM pUT/IallleHbl JaXKe MPeICTaBUTENU COBETCKOTO
['eHmTaba; Ha cocTtosiBuieics 23 anpens 6ecene M.C. 'op6adeBa ¢ k. llysabnem Ha cyeT
oTHeceHHUs pakeTbl CC-23 Kk yucay PM/| roBOpH/I0Ch yKe KaK O pellieHHOM BOIpOCe.

Corsnacue M.C. F'op6ayeBa Ha YHUUTOXKeHUE paKeThbl «OKa» ObLIO JAHO 6€e3 BCAKUX
OTOBOPOK 0 HEOOXOJMMOCTH COPa3MepPHOI0 YMeHblIeHUs COKpalllaeMbIX paKeT aMepHKaH-
CKOM CTOPOHOHM, NPU 3TOM OH CYeJsl U3JIMIIHUM 3a0CTPSTh BHUMaHUe Ha apryMeHTHUPOBaH-
HOM KoHTphnpemiokeHuu C.®. AxpomeeBa (Mapuan CoBeTckoro Coro3a, 3KC-HaYaJbHUK
['enmrTaba BC CCCP u coBeTHuk I[Ipe3sugenta CCCP no BoeHHbIM BomnpocaM jio 24.8.1991 r.)
0 11eJ1ec006pa3HOM B JIaHHOM CJiyyae 06010/I0CTOPOHHEM 3allpeTe BCeX paKeT B Juana3oHe
He ¢ 500, a ¢ 400 go 1000 kM, 4TO cTaJI0 OBl IPErpPaiou AJis CO3AAHUS MOJIEPHU3UPOBAHHOM
aMepUKaHCKOU pakeTbl «JI3HC-2» ¢ ganbHOCThIO A0 450-470 KM U MO3BOJIUJIO Obl COXpa-
HUTb naputeT (C.P. AxpomeeB y3Has o pemieHuu M.C. 'op6ayeBa 1o noBoay pakeTbl «Oka»
TOJIbKO 24 ampesisl U3 ra3eT, IPoYUTaB coobieHue o ero Bcrpeue ¢ /x. lllynbueM, B koTo-
pOM NOAYEPKHBAJIOCH, UTO Ha Oecejie MPUCYTCTBOBA HadyaibHUK ['eHiiTaba. C.d. AxpoMmeeB
JleICTBUTEJIbHO ObLJI Ha 3TOUW BCTPeYe, HO JIMILb Ha BTOPOM ee 3Tale MPU 00CYyXKIeHUU Jpy-
r'UX BOIIPOCOB, a He Ha [1IEPBOMU ee M0JI0OBUHE, KOT/Jja U ObLIa 3aKpelJsieHa JOTOBOPEHHOCTb 10
pakeTe «Oka») [1, c. 130-133].

Jorosop mexay CCCP u CIIA o 1MKBUJAUUU UX PAKET CpelHeNd Y MeHbIlIer JaJb-
HOCTH [2, c. 18-28] u MeMopaHayMm «O JOrOBOPEHHOCTH OTHOCUTEJNbLHO MPUMEHEHHUS TO-
JIO)KEHUM 0 KOHTpoJIe, cogeprkaiuxcs B goropope Mexay CCCP u CIIA o nukBuaauumu ux
pakeT cpeJiHell M MeHbllel JasbHOCTU» [15, c. 39-84] 6b11n noanucanbl M.C. ['opbayve-
BbIM U P. PeiiranoMm B BamuHrtrone 8 gekabps 1987 roaa. Kaxjas u3 J0roBopUBLIUXCS
CTOpPOH Opasia Ha cebs 06513aTesIbCTBA YHUUTOXKUTb B TpeXJIeTHUU Cpok Bce cBou PCM/]
Ha3eMHOro 6a3upoBaHus, B TOM YHCJIE pa3MelleHHbIX B 3apy0OeKHbIX CTpaHaX, 0becrneyuB
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MX JeMOHTa, BbIBO3 U JINKBUAALMIO. /IBYCTOPOHHUK KOHTPOJIb 3a BBINOJIHEHWEM COTrJIa-
IIeHUs JJOJKEH ObL OCYLeCTBJIATHCA OCPEACTBOM He TOJIbKO HMCIIOJIb30BaHUSA KOCMUYe-
CKUX anmnapaToB (CIYTHUKOB), HO ¥ MPOBeJEHUs MHCIEKTUPOBAHUS MeCT IPOU3BO/ICTBA,
XpaHeHUs, pa3MelleHUA U YHUUTOXKEHUA paKeT.

Bcero nogusiexxano yHuutoxkeHuto 2611 PCM/I, B Tom uwucie: coBeTCKUX — 1752
PCM/l (PC/, HaxoauBLIKMXCS TOTHOCTBIO HA TeppuTopuu CCCP - 826, PM/] - 926, Bkitouas
pakeTsbl, pa3meniaBuivecs B I'/IP u YexocnoBakuu); amepukaHckux - 859 PCM/l (PC/ -
689, BkJlo4yas pakeTshl, pacnosiokeHHble B OPI, Besnbruu, Benukobputanuu, Utanuu
v Hupepnangax, PM/I - 170). B nesiom npousoiie/iliiee BIepBble COKpalleHUE S14epHOro
apceHasia CCCP u CIIIA B 60JibllIeH CTENEHU CTAJIO SIBbIO BCJIe[CTBHE 3HAYUTEbHbBIX OJHO-
CTOPOHHUX YCTYNOK COBETCKOTO PYKOBOJCTBA, U mpexje Bcero M.C. ['opbaueBa, Coequ-
HeHHBbIM lllTaTaM, KOTOpbIe TaK U He OTKa3aJIMCb OT IPOBOJUMOIO UMHU aHTHUCOBETCKOTO
Kypca, HECMOTpPSI Ha 3aMeTHO€e CHW)XKeHHE YPOBHS MOJUTUYECKOM KOHQPOHTALUU MEXIY
J[BYMs CBepXxJepKaBaMH.
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FOREIGN POLICY CONFRONTATION BETWEEN THE USSR AND
THE USA IN MATTERS OF THE NUCLEAR ARMS RACE: HISTORICAL
AND LEGAL UNDERSTANDING
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Annotation. The subject of the study is the progressive contradictions be-
tween the USSR and the USA in the field of the nuclear arms race. The object of the
study is the socio-political relations between the nuclear superpowers that arose
against the background of the growing nuclear arms race. The purpose of the study
is to conduct a comprehensive analysis of the historical and political facts of con-
frontation in the relations of states in the field of the nuclear arms race. Research
objectives: a) consideration of the features of the political system of the USSR and
its impact on relations with the United States; b) consideration and study of the
specifics of concluding international agreements in the field of nuclear security of
states; c) study of foreign policy contradictions between countries in the field of the
nuclear arms race. At the same time, this article reflects the author’s position on
this issue. The methodological basis of the study was the general scientific dialectical
method of cognition, which allows us to consider social phenomena in constant devel-
opment, interconnection and interdependence. Modern general scientific and special
methods of cognition were used in the work: analysis, synthesis, historical, structural-
functional, normative-logical, complex. In the article, taking into account the availa-
ble historical facts, a generalizing conclusion is made that the reduction of the nucle-
ar arsenal of the USSR and the United States to a greater extent became a reality due
to significant unilateral concessions by the Soviet leadership. The obtained conclu-
sions can be used in the further scientific development of these problems.

Keywords: state, armament, counteractions, contradictions, security, con-
tract, politics, society, meetings, destruction.

The weakening of the bilateral “Iron Curtain” in the first post-Stalin years opened up
for the West the possibility of increased ideological and psychological influence directly on
Soviet society with the aim of disorganizing and demoralizing it. Invading the conscious-
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ness of Soviet people through numerous channels (mass media, film production, literature,
pop music, consumer goods, forums, discussions, tourism, etc.) and turning into a constant-
ly operating factor in the lives of a large number of people, the West sought to instill in
them an individualistic ideology that was unusual , alien culture, alien way of life, thoughts
and behavior.

At the same time, the developers of the “psychological warfare” program proceeded
from the tactical consideration that the more negatively formed the attitude of the popula-
tion of the USSR towards the recent past, the higher the chances of success in destroying
the Soviet state and its attributes. A number of contradictory provisions of N.S.’s report also
played a significant role in the implementation of such intentions. Khrushchev “On the cult
of personality” at the 20th Congress of the CPSU (1956). From that moment on, the greatest
era in the building of socialism began to be portrayed as years of violence and unjustified
repression, the rule of the Gulag and totalitarianism. And besides, the “debunking” and
“overthrow” of L.V. began. Stalin as a historical figure, everything connected with him, by
disseminating negative information about him created by various authors in accordance
with their political, ideological and moral beliefs, through television, newspapers, books,
etc. [10, p. 598-599; 8, p. 497, 505, 521].

However, after the death of LV. Stalin (March 5, 1953), during the periods of the party
and state leadership of the country N.S. Khrushchev (03/07/1953-10/14/64) and L.I. Brezh-
nev (10/14/1964-11/10/82), the Soviet ideological apparatus was unable to fully resist
the strong flow of Western anti-communist ideology, mass pseudo-culture, propaganda of
life in the West and criticism of the way of social life and life in the USSR. During his short
stay at the pinnacle of power, Yu.V. Andropov (11/12/1982-02/09/84), he attempted to
strengthen the foundations of statehood, shaken in previous years, to organize political de-
fense to repel widespread anti-Soviet political aggression of the United States and its allies
(in accordance with the US National Security Directive NSDD -75, approved by President
R. Reagan in January 1983, the goal of American policy was determined not by peaceful co-
existence with the USSR, but by changing the Soviet system with the help of “external pres-
sure” and the use of “democratic persons” within the USSR), but in connection with its After
passing away, it did not find further development during the short-term stay in power of the
ailing K.U. Chernenko (02/13/1984-03/10/85), who appointed M.S. to the second post in
the party (actually the main role). Gorbachev, who also did not take any measures to ideolog-
ically mobilize the CPSU and the population of the USSR as a whole to counter the implemen-
tation of the anti-Soviet political aspirations of the West [5, p. 523.526; 17, p. 259].

The Western strategy for destroying the USSR consisted of intensifying measures
not only to undermine its economy, including through involvement in a grueling arms race,
the use of trade and economic sanctions, and artificially lowering world oil prices, but also
organizationally and morally. -political disorder of the CPSU, of the entire Soviet society by
inflating their existing weaknesses and vices.

The internal reform of the Soviet system, or rather its disintegration, was a well-
thought-out policy that deliberately misled society by certain forces that conceived and im-
plemented changes that were disastrous for the country.

With the coming to power on March 11, 1985, M.S. Gorbachev, as the General Secre-
tary of the CPSU Central Committee, elected as such at an extraordinary Plenum of the Cen-
tral Committee of the party, and subsequently as the President of the USSR, began the im-
plementation of the internal policy of destruction of the Soviet state. Its result was events
related to: the spring-summer 1990, the declaration by the autonomies and union republics
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(and among the first - the RSFSR) of the supremacy of their laws and sovereignty “over the
Center”; the August 1991 putsch attempt by the State Emergency Committee, which ended
in failure, the Belovezhsky Conspiracy in December of the same year, as a result of which
the Soviet Union ceased to exist, and tens of millions of Russian people found themselves
abroad; removal of the Union President from power and its transfer to B.N. Yeltsin, elected
President of Russia on June 2, 1991 based on the results of a nationwide vote (M.S. Gorba-
chev, unlike B.N. Yeltsin, took the post of President of the USSR as a result of voting at the
Congress of People's Deputies of the USSR).

Although the “Gorbachev” years of governing the country went down in history as
“a turn from totalitarianism to democratization”, “perestroika”, “new thinking”, in reality
the policies pursued at that time led to the disorganization of the socio-economic system
and the collapse of statehood , the country’s loss of great power status and the collapse of
the USSR, to actual capitulation to the West, as well as to anti-communist internal political
forces.

The starting point for the officially declared perestroika was the April 1985 Plenum
of the CPSU Central Committee, at which M.S. Gorbachev outlined the course - the accelera-
tion of socio-economic development, which determined the restructuring of the economic
mechanism, which included the decentralization of the economy, the reconstruction of me-
chanical engineering as a catalyst for accelerating scientific and technological progress [11,
p. 8-11], i.e. announced the same ideas that were put forward under Yu.V. Andropov, who
laid the true beginning of perestroika. Speaking at the November 1982 Plenum of the Cen-
tral Committee of the Party, he for the first time openly stated the need to: accelerate work
to improve the entire sphere of economic management - management, planning, economic
mechanism; increasing the independence of industrial enterprises, collective farms, state
farms; decisiveness in the fight against widespread violations of discipline. At the same
time, as an economic basis for his speech, the provisions of the report intended for L.I., sub-
tly adjusted in accordance with reality, were used. Brezhnev, who did not have time to
“voice it” [14, p. 33].

Let us note that in 1979, a working group led by the Deputy Chairman of the Council
of Ministers of the USSR, Academician V.A. Kirillin prepared an analytical report on the
state and prospects of the Soviet economy, the customer of which was the Council of Minis-
ters of the USSR. This document, which became “unclaimed” and immediately classified,
realistically depicted the economic situation in the country, pointed out, in particular, the
inevitable increase in financial and economic problems, the ever-increasing lag in the ap-
plication of advanced technologies, in connection with which, according to analysts, the in-
dustry needed radical, structural reform) [12, p. 78].

Realizing the complexity and criticality of the situation created in the country in
economic and moral-political relations, caused, among other things, by the stop in 1982, for
the first time after the war, in the growth of real incomes of the population, the decline in
executive discipline at all levels, the presence of corruption, mafia and shadow economy in
the absence of proper counteraction to these negative phenomena, Yu.V. Andropov out-
lined the prospect of renewing society - first to achieve positive changes in the economy,
and only then begin to democratize it, to political reforms, without breaking the system to
the ground [14, p. 41, 43, 46].

The scientifically based program for a radical restructuring of the management of
the national economy, the development of which began at the beginning of 1983, had al-
ready taken shape by the middle of 1983. The program opened up the possibility of contin-
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uing the perestroika processes, including: starting in January 1984 an experiment to trans-
fer a number of enterprises of the Union and Republican ministries to self-financing, so that
with positive results expected in a year, to expand the number of its participants; begin the
planned modernization of all production before 1985.

Nevertheless, the further evolutionary implementation of Yu.V. Andropov did not
take any measures after his departure. Despite the fact that M.S. Gorbachev had considera-
ble party and state powers under the practically inactive, seriously ill General Secretary
K.U. Chernenko, he did not dare to continue the “Andropov” line of strengthening the foun-
dations of statehood, and did not take the initiative to resume the development of a pro-
gram of economic reforms, which led to the absence of a specific reform plan in 1985.

From this time on, Washington led M.S. Gorbachev, not without the participation of
pro-Western forces from among Soviet citizens, for example, the former USSR Ambassador
to Canada A.N. Yakovlev, who was in 1957-1958. an intern at Columbia University in the
USA (when visiting Canada in 1983, M.S. Gorbachev, among other things, met with A.N. Ya-
kovlev, according to whom, then he proposed to him the idea of perestroika [14, p. 81]) and
the future chief “foreman” of the catastrophic changes for the USSR, who in the summer of
1985, under the patronage of the General Secretary, took the position of head of the propa-
ganda department of the CPSU Central Committee, and in 1987, became a member of the
Politburo of the CPSU Central Committee [18, p. 482-483].

The overwhelming majority of the country's population, who enthusiastically accept-
ed the ideas of perestroika, viewed the proclaimed changes as transformations within the
framework of socialism, its improvement, and not its denial, which was confirmed by the re-
sults of the March 1991 referendum for the preservation of the USSR. However, the increas-
ingly apparent discrepancy between the declared and actual activities of the authorities con-
tributed to the emergence of people's distrust of the two-faced policy of perestroika.

Outwardly, such a policy was an elaborate mixture of “perestroika” rhetoric, dema-
gogic promises and an impromptu set of populist goals that were unrealistic from the point
of view of the state of the economy. In the absence of a practical plan for perestroika, the
people were presented with only trivial theses, including the need for general restructur-
ing, the development of new approaches, and the understanding that “there is no other
way.” At the same time, the declarative essence of domestic policy was a set of statements
that combined assurances of devotion to socialism with ideas for its improvement. True
politics boiled down to the disruption of the established foundations of social life and their
“modernization” according to Western liberal democratic models [9, p. 536-537].

Soon after the election of M.S. Gorbachev, General Secretary of the CPSU Central
Committee, the main direction of the country’s foreign policy was Soviet-American rela-
tions, without improving which, as he believed, it was impossible to achieve “a turning
point in the dangerous confrontation between the USSR and the USA and a change in the
general tension of the international situation” [4, p. 601]. The normalization of these rela-
tions was also caused by the need to prevent an escalation of the arms race, especially
space weapons, since the technical and economic capabilities of the USSR did not allow it to
compete on equal terms with the United States in the field of SDI - a strategic defense initi-
ative. Taking advantage of this circumstance, the Reagan administration initiated the de-
ployment of a campaign in the American media to confirm significant successes in the crea-
tion of SDI, thereby the Soviet leadership was deliberately misled about the progress
achieved by the United States in the development of SDI, which in reality did not happen
[19, p. 392].
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By mutual agreement M.S. Gorbachev and R. Reagan, their first meeting took place in
Geneva on November 19-21, 1985. At the same time, each of the parties had its own inten-
tions: the Soviet side considered it most important to consider the problems of limiting the
arms race; American - discussion of a set of issues, including the problems of disarmament,
human rights, regional conflicts, and bilateral relations. Moreover, M.S. Gorbachev advocat-
ed a 50% reduction in strategic offensive weapons, subject to the US abandoning SD],
R. Reagan - for the same reduction, but without abandoning SDI. In this regard, the parties
did not reach a unanimous decision on most of the issues raised [6, p. 420].

However, the adopted final joint statement declared, in particular, that the Soviet and
American leaders agreed on the need to further intensify dialogue at different levels and ex-
pressed a desire for a 50% reduction in nuclear weapons [16]. It followed that M.S. Gorbachev,
agreeing with the reduction in the number of nuclear weapons that was detrimental for the
USSR (since the cornerstone issue for the Soviet side was not resolved - the US curtailment
of its program to create SDI), as well as with the fact that the internal policy of the USSR re-
garding the observance of human rights in it may be the subject of Soviet-American rela-
tions, thereby voluntarily making such concessions to the American side, which did not try
to take any unambiguous actions in response to this.

The Geneva meeting, which marked the beginning of political contacts between the
USSR and the USA, did not lead to an immediate improvement in Soviet-American relations,
and therefore M.S. Gorbachev persistently sought to establish them, including through
a new meeting he initiated with R. Reagan, which took place on October 11-12, 1986 in
Reykjavik. As a subject of mutual consideration, M.S. Gorbachev presented a “package” of
interrelated proposals: a 50% reduction in the strategic “triad” of offensive weapons (IC-
BMs, SLBMs, strategic aviation missiles); bilateral complete elimination of nuclear medium-
range missiles (INMs) in Europe; US refusal from the SDI program [7, p. 16].

During the negotiations M.S. Gorbachev made serious concessions to the United
States, in particular, a 50% reduction in heavy ground-based intercontinental ballistic mis-
siles (ICBMs) - SS-18 (from 308 to 154), which formed the basis of the nuclear power of
the USSR, while the United States did not have such missiles [3 , With. 474]. R. Reagan im-
mediately agreed to the first two proposals from the Soviet package. At the suggestion of
M.S. Gorbachev also reached a radical agreement on nuclear weapons - their complete de-
struction within a decade: in the first five years - 50% destruction of the strategic “triad”,
and in the subsequent five years (by 1996) - elimination of the remaining 50%.

At the same time, R. Reagan, in contradiction to the 1972 ABM Treaty, again consid-
ered the proposal regarding SDI, the most important among the factors of pressure on the
USSR, unacceptable for the United States. The disagreement of the American side regarding
the abandonment of the program for the further development of SDI entailed the automatic
cancellation of all the above agreements [13, p. 314-315].

After a meeting in Reykjavik, which did not bring the expected practical results, at
the beginning of 1987 the leadership of the USSR, abandoning the “package way” of consid-
ering the problem of disarmament, brought to the fore the issue of eliminating Soviet and
American intermediate-range and shorter-range missiles (INF) in Europe is out of touch
with SDI and the reduction of strategic offensive weapons, which implied entering into ne-
gotiations with the United States.

In April of the same year, meetings between M.S. took place in Moscow. Gorbachev
and E.A. Shevardnadze (ex-Minister of Foreign Affairs of the USSR from July 1985 to De-
cember 1990) with US Secretary of State ]. Shultz to discuss the terms of a future treaty on
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the destruction of intermediate-range missiles (from 1000 to 5500 km) and shorter-range
missiles (from 500 to 1000 km), which largely did not cause controversy. Nevertheless, on
April 22, ]. Schultz confronted E.A. Shevardnadze, the question of bringing the new Soviet
high-precision missile "Oka" with a range of up to 400 km (in the Western name - SS-23)
under the concept of "shorter-range missiles" (SMR) with a view to including it in the draft
treaty, in the decision which E.A. Shevardnadze promised his assistance, which was mani-
fested, in particular, in the following: even representatives of the Soviet General Staff were
not invited to the bilateral working meeting of experts, held on the same day at the Minis-
try of Foreign Affairs; at a conversation held on April 23 by M.S. Gorbachev and ]. Schultz
spoke about classifying the SS-23 missile as a RMD as a settled issue.

Consent of M.S. Gorbachev’s decision to destroy the Oka missile was given without any
reservations about the need for a proportionate reduction in the missiles being reduced by the
American side, while he considered it unnecessary to focus on the reasoned counter-proposal
of S.F. Akhromeev (Marshal of the Soviet Union, ex-Chief of the General Staff of the USSR Armed
Forces and Advisor to the President of the USSR on military issues until August 24, 1991)
about the advisable in this case a bilateral ban on all missiles in the range not from 500, but
from 400 to 1000 km, which would become an obstacle to the creation of a modernized Ameri-
can Lance-2 missile with a range of up to 450-470 km and would allow maintaining parity
(S.F. Akhromeev learned about M.S. Gorbachev’s decision regarding the Oka missile only on
April 24 from newspapers, having read a report about his meeting with J. Shultz, which empha-
sized that the Chief of the General Staff was present at the conversation. S. F. Akhromeev was
indeed at this meeting, but only at its second stage when discussing other issues, and not at its
first half, when the agreement on the Oka missile was sealed) [1, p. 130-133].

Agreement between the USSR and the USA on the elimination of their intermediate- and
shorter-range missiles [2, p. 18-28] and the Memorandum “On the agreement regarding the
application of the control provisions contained in the agreement between the USSR and the
USA on the elimination of their intermediate- and shorter-range missiles” [15, p. 39-84] were
signed by M.S. Gorbachev and R. Reagan in Washington on December 8, 1987. Each of the par-
ties to the agreement assumed obligations to destroy, within a three-year period, all of their
ground-based INF missiles, including those located in foreign countries, ensuring their disman-
tling, removal and liquidation. Bilateral control over the implementation of the agreement was
to be carried out not only through the use of spacecraft (satellites), but also through inspection
of the sites of production, storage, deployment and destruction of missiles.

In total, 2,611 INF were subject to destruction, including: Soviet - 1,752 INF (INF,
located entirely on the territory of the USSR - 826, INF - 926, including missiles located in
the GDR and Czechoslovakia); American - 859 INF (INR - 689, including missiles located in
Germany, Belgium, Great Britain, Italy and the Netherlands, RMD - 170).

In general, the reduction of the nuclear arsenal of the USSR and the USA, which took
place for the first time, became a reality to a large extent as a result of significant unilateral
concessions by the Soviet leadership, and above all by M.S. Gorbachev, the United States,
which never abandoned their anti-Soviet course, despite a noticeable decrease in the level
of political confrontation between the two superpowers.
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Y PEAJIM3ALIMM ITIPABA

AHHomayus. Cmambvs nocesiujeHa AUH28UCMUYECKOMY N00X0dy K NOHU-
MaHur cywHocmu npasa. [lpogodumcst aHau3 pasAuvHbIX HaNpaeseHutl AUHa-
suCmMu4ecko20 Hanpas/eHus 8 puduveckoli Hayke. Packpbimbl 06seKmMugHble
U cy6seKkmuegHble (paKkmopbl, NOCAYHCUsWUE pa38UMUK) AUH28UCMUYECK020 NO0-
xoda 6 opuduyeckoli Hayke. 060CHOBAH A8MOPCcKUll N00X00d K NPUMEHEHUI0 JAUH2-
sucmuyeckoli Memodo/102uu 8 npagomeopyecmae U peaau3ayuu Npasa.

Kouesule ci08a: auHzgucmuyeckas hapaduema 6 npase, npaso U si3vlk,
J1e2UMUMHOCMb NPABA, NPasos8asi KOMMYHUKAYUSl, NPA80 U HAPPpAMUBbI, 2epMe-
HeemuKa npasa, npuHyun desubepamusHocmu 8 npase.

Bo BTOpO# nosioBuHe XX Beka OJHUM U3 IJIABHBIX HAIllpaBJIeHUH B IOPUCIIPYZEeHIMU
CTpaH 00Lero ¥ KOHTHHEHTA/IbHOTO NPaBa, CTAHOBUTCSA JIMHIBUCTUYECKUU MOAXOZ, K Ipa-
By. B paMkax JaHHOro nojixoza NpOUCXOJUT pa3BUTHE HECKOJIbKUMX HAayYHBIX HalpaBJie-
HUM: I0pUUYecKas repMeHeBTHKAa, KOMMYHHMKAaTHBHas TeOpUs IpaBa U HappaTHUBHasd
opucnpyzeHuusa. TakuM o6pas3oM, B chepe HAyYHOTO BHUMaHUSA NIPaBOBeJOB U3y4alOTCs
Takue OO'BbEKTbl, KaK HappaTUB, TEeKCT U JUCKypc. HecMoTpss Ha pasivMyue [AaHHBIX
HanpaBJ/IeHUH, UX 00'beJjMHSAET oOpalleHHe K A3bIKy. TaKk Ha3blBaeMbId «JIMHIBHUCTHYe-
CKUI NOBOPOT» CBAA3aH C LeJIbIM PS/IOM BaXKHEHUIMX U3MeHEHUH B 006llecTBe U rocyzaap-
ctBe [11, c. 363]. [1aBHBIM PaKTOPOM, MOCAYKUBIIUM OCHOBAaHUEM JJIsI Pa3BUTHS JIMHT-
BUCTUYECKUX UCCJIe[JOBAaHUM IIpaBOBeJaMHy, IBJISETCA pacliMpeHye cdpepbl IPaBoOBOIrO pe-
T'yJIMPOBaHUS.

ConanbHOe rocyapcTBo B TedeHHe XX CTOJIeTUA CPOPMHUPOBAJIO HOBblE OTPACTH
IIpaBa, TeM CaMbIM 3aKOH B HaCToOslllee BpeMs 3aMellaeT UHble colhabHble HOPMBIL. [Ipu-
yeM, 3a nocaegHue 150 sieT cdepa nMpaBOBOro perysjMpoBaHUs 3HAYUTEJbHO pacCLIUPH-
JIach, YTO /aJI0 OCHOBAHMe 0003HAYUTh 3TOT NPOLECC CIeLiMaJbHbIM TEPMUHOM — «IOpU-
Andukanusa obuectBa» [4]. B coBpeMeHHOM MHPOPMALMOHHOM O06IlecTBe abCOITHOE
OOJIBIIMHCTBO O6LIeCTBEHHbIX OTHOLIEHHWH peryjupyeT NpaBa, KOTOpOe KOHTPOJIUpYeT
’KU3Hb 001 eCcTBa IOPUJAMIECKUMHU MeTOJaMU IPaBOBOr0O peryJUpoBaHus, perjiaMeHTUpy-
eT JlesiTeJIbHOCTb FPaXK/JaH IPUANYECKUMHU NOHATUSMHU U KaTeTrOpPUsIMH, U3MeEHS0IeNcs
npaBoBOM ugeosoruei [12].

B cBfA3U € 3THUM, 0COOYI0 aKTyaJIbHOCTb IPUOOpPETaeT OCMbICJI€eHHe MeTO/,0J10TUYe-
CKUX BONPOCOB B3aMMO/I€MCTBHUSA si3blKa M IpaBa B COBPEMEHHOM OO0ILeCTBE U rocyAap-
CTBe, a TaKXe BONPOChl MPaBOTBOPYECTBA U NPABONPHUMEHEHUS B JAaHHOM KOHTEKCTE.
JIMHrBUCTHUYECKUH MOAXOJ, K TOHUMaHUIO NpaBa cle/lyeT PacKpblTb B paMKax KOMILJIEKC-

* lenuceHko BiaaguciaB BasepbeBud, npodeccop kadpepbl nyOGJUUHOr0 MpaBa MeX/yHAPOAHO-
npaBoBoro ¢axyJysbTeTa MOCKOBCKOTO roCy/JapCTBEHHOTO MHCTUTYTa MEXAYHAapO/JHbIX OTHOIIEHUH (YHHU-
BepcuteT) MU/l Poccuu, 0KTOp OPUUYECKUX HAYK, AolleHT. E-mail: v.denisenko@odin.mgimo.ru
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HOT0 NOJX0/1a, B paMKax OT/leJIbHOW JUCLUIJIMHbI U HAYYHOTO HalpaBJIeHUS — OPUAYECKON
JIMHTBUCTUKHU. [laHHasd Hayka U y4eOHas JUCLUUIUIMHA B OTe4YeCTBEHHOM IpaBOBELEHUU
HaXO0JUTCS B cTaAuU GOPMUPOBAHMUS, TAK KaK CYLECTBYIOT pa3/iIMYHble MHEHUsI 00 €€ mpej-
MeTe, pasfiesax U MetozoJsiorvu. [lo HalleMy MHeHMIO, IOpUJAUYeCcKas JIMHTBUCTUKa 0e3-
YCJIOBHO, [JOJI>KHA BKJIOYATh B ce051 BONPOCH], MMeILIYe CBSA3b IPaBOTBOPYECTBOM U peasiu-
3anueit mpasa [14]. [Ipu aToM, cieayeT OTJUYaThb NpeJMET HOPUAUYECKON JIMHTBUCTUKU
Y IOpU/JIMYeCKON TeXHUKH, TaK KaK, Ha Hall B3IJIAJ, OpUANYECcKas JUMHIBUCTHKA J0JDKHA 00b-
e/IUHSITh MeTO/Ibl, U3yYaeMble B pa3/JIMYHbIX HAllPaBJIEHHUIX COLUAIbHOT0 3HAHUSI.

Takum o6pa3oM, MeTOAbl TEPMEHEBTUKH, JUCKYPCUBHO-KOMMYHUKATUBHOU TeO-
pUM NIpaBa U HAPPATUBHOU IOPUCNIPYAEHIIVH, JOKHBI KDUTHUECKH OCMBIC/IATBHCA B Kade-
CTBE CUCTEMbI IMHTBUCTUYECKOW METO/I0JIOTUH B IOpUCHpyAeH UK. Kak O6bLI0 yxXe cka3a-
HO Bblllle, pa3/IMYHbIe acClleKThbl U3y4eHUd A3blKa UMEIOT 0011iee COPUKOCHOBEHHE B 6a30-
BOU KaTeropuu - pedeBoro akta. [afjamep nucan: «f3bik o6peTaeT cBoe MOJJIUHHOE Gbl-
THe JIMLIb B Pa3roBope, TO eCTb NPU OCYLeCTBJIEHUM B3aUMOINIOHUMaHUA» [9, c. 452]. Pe-
ryJIMpOBaHMe WPUJUYECKUMU HOpMaMHU OOJIbIIMHCTBA O0OIeCTBEHHBIX OTHOLIEHUM NpPU-
BeJIO K UCNO0JIb30BAaHMIO B IPABOTBOPYECTBE M MPABO peasv3aliuy JUHTBUCTUYECKOM Ma-
paaurmsl. JIMHrBUCTUYeCKasl Mapajurma cBsidaHa c Tpyaamu /x. OcTuHa, KOTOPbIA pas-
paboTaJs KOHLENIH peyeBbIX akTOB [15]. UMeHHO AaHHas KOHIENLMS CIOCOOHA CTaTh,
Ha Halll B3IJisi/Jl, METOJ0JIOTUYECKON OCHOBOM [I/il TOHUMaHUSA MP06JieM NPaBOTBOPUYECTBA
Y peasiM3aliuy NIpaBa B COBpeMeHHOM MH$OpMaLlMOHHOM o61iecTBe. [[penMy1iecTBO Tako-
ro Mo/ixo/ia 3aKJit04aeTCsl B TOM, YTO OH COeJJUHSeT 00 beKTUBHbIE U CYyO'bEKTUBHBIE KOH-
nenuuy, GopMUpysl TEOPHUIO UHTEPCYObEKTUBHOCTU. Peub B paMKax JIMHTBUCTUYECKOTO
NOHUMaeTcs He KakK nepejadya UHPopMal iy, a Kak U3MeHeHHUe COLUaJbHbIX (aKTOB.

KitoueBoil kaTeropuii B IMHIBUCTUUECKON KOHLIENIMYA TOHMMaHHS 0611ecTBa U Mpa-
BOBOM CHUCTEMBI, SIBJISIETCS CJIOBO «1epPOPMaTHUB» — ITO CJIOBO, KOTOPOE SIBJISIETCS AEHCTBUEM
[15, c. 26-27]. TakuM, o6pa3oMm, peuib MeHsIeT coliMa/ibHble GAKThI, B TOM YUCJIEe U B chepe
NPaBOBOr0 peryJupoBaHUsl. B cOBpeMeHHOM coliMa/ibHOM IOCYJapCTBE 3KOHOMHUYECKasI
chepa perjiaMeHTUpPYeTCs MpPaBOM, MO3TOMYy NpaBOBasg CUCTEMAa HE MOXET paccMaTpH-
BaTbhCSl KaK «HAJICTPOMKa», TO eCTbh KaK YTO-TO BTOPUYHOE MO CPAaBHEHUIO C 9KOHOMUKOM.
B kauectBe ¢unocopckoi Mozenu 061ecTBa JUHIBUCTUYECKUN MOJX0J ONMMUpaeTcs Ha
KaTeropuu coyuajbHoOu ¢peHoMeHo0TUU. [Ipexze Bcero, aTo «:KM3HEHHbIX MUP», TEPMHUH
cbopmysnmpoBaHHbIi A. lllronem [18].

B pamkax cdepsbl :KM3HEHHOTO MUpa OCYIIECTBJSAETCS TaK Ha3blBaeEMOe KOMMYHHU-
KaTHUBHOE JlelicTBUe [3], OCHOBaHHOE Ha pedyeBbIX akTax-neppopmatuBax. [lo MHeHUIO ca-
MOT0 M3BECTHOTO HCCJe[oBaTe sl JaHHOU NMpobJieMbl, HeMelkoro ¢usocodpa HOprena Xa-
6epmaca: B 00111eCTBe UCTOPUYECKU NIPOUCXOAUT pa3BUTHeE [BYX GOPM COLMATbHOrO B3a-
HMOJIeCTBUSI: KOMMYHUKAaTUBHOT'O U MHCTPYMEHTAIbHOTr0. MHCTpYMeHTa/IbHbIN MOJX0/
HampaBJIeH Ha JOCTUXKeHHUE KaKON-JU060 1jesy, TaKHUe JIeMCTBUS OCHOBAHbI HAa MPUHYX/e-
HUU. KOMMyHUKaTUBHOE [IeNiCTBUE — 3TO 6a30BO€ eMCTBHE B 00LIECTBE, OHO HE CBOJUTCS
K JAPYTUM OTHOLIEeHUSM. lleJlb KOMMYHUKAaTUBHOT'O AEWCTBHUS - 3TO B3aUMOIOHUMaHUE
Cy0O'beKTOB, 6€3 3TOr0 YCJI0BUS He MOTYT IPOUCXOUTh UHble OTHOLIeHus. [IpaBo B coBpe-
MEHHOM O00l1I[eCTBe UrpaeT IJIaBHYIO pPOJib, TaK KaK NPaBOBOE peryJupoBaHHe 3aMeHsIeT
co60# MHbIE COIMAJIbHbIE PETYJSATOPbI, TO3TOMY MpPABOBble CpeJiCTBA MPU3BAHbI CTATh
«IIAPHUPOM» MEXAY *KU3HEHHBIM MHUPOM WU CUCTEMOW MHCTPYMEHTAJbHBIX OTHOILLEHUN»
[19, c. 136].

CoBpeMeHHOe NpaBO AJis1 AOCTHXKEHUSI CBOUX Liesied JOJIXKHO COYeTaTh KaK NpH-
HYyX/leHHe, KOTOpOe SIBJISIeTCs TPaJUIMOHHBbIM OCHOBAaHUEM e CTBUS 3aKOHOJaTeIbCTBa,
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TaK Y JIETUTUMHOCTb, TO €CTh IPU3HAHUE HOPM B ob61ecTBe. JIETUTUMHOCTb B IPaBOBOM
CUCTeMe He MOXKeT ObITh 3aMeHeHa U/e0JIoTHed UMEHHO 0 pUYKHe crneqUPUKA UHPOP-
MaIMOHHOTO0 rocylapcTBa U obuiectBa. ColjMaibHble HOPMbI He OPHUAMYECKOT0 XapaKTepa
OCHOBaHbI Ha aBTOPUTETE, IO3TOMY, KOTZla MIPaBO 3aMeHseT 3TU NIpaBuJa IOPUANIECKUMHU
HOpMaMH, HeOOXOAMMO COXPaHATb MeXaHW3Mbl COLMAJIBHOTO B3aUMOJENCTBUSA, KOTOPOU
OCYLIECTBJISIIOTCS Yepe3 KOMMYHHUKATUBHOE JIEMCTBHE.

Takum obpasoM, B ycJ0BUAX LUPPOBOTrO roCcyAapcTBa, Korja abCcoTHOe 00Jb-
IIMHCTBO OTHOIIEHUN yperyJUupoBaHbl NPaBOM, UMEHHO JIMHTBUCTUYECKUH MOJXO0J, C MO-
3UIMM UHTEPCYO'bEKTUBHOCTH, SIBJISIETCS BaXKHOU MeTO/[0JIOTHEN B MPAaBOBOM PETYJIUPO-
BaHuU. [Opynyeckas repMeHeBTHKA U BONIPOChl UHTepIpeTal i HOPM, CTAHOBATCS BaX-
HEWIIHUM 3J1IeMEHTOM MPaBOBOU JJOKTPUHBI CyJleOHOU BaacTU. B lessTeIbHOCTH 3aKOHO1a-
TeJIbHOM BJIACTH 00JIbILLIOe 3HaYeHHe NPUOOpeTaOT NPOLEAYPhl, CBA3aHHbIE C JUCKYPCOM,
OCHOBaHHble Ha MpHUHLMUIIE [eaubepaTUBHOCTU. B yci0BHUSAX, KOra IOPUAUYECKUN A3BIK
3aMeHsieT MHble PUAUYECKUe MPABUJIa, IPABO JOKHO COJilepKaTh B CBOUX MHCTUTYTaX
KOMMYHUKaTUBHbIE pOLeAyphl, TAKUM 00pa3oM, OyaeT obecreduBaTbcs 3PPEKTUBHOCTD
NPaBOBOI0 PETryJIHPOBAHUS.

Knaccuyeckasi Teopusi mpaBoOBOTO PETryJIMPOBaHHUs, OCHOBaHA HAa TEOPUHU «3aKOHO-
JlaTeJIbHOTO pa3yMa» U CBSI3aHa C KOHLeNIMeld KOHTPOJISA U HaA3opa. Mexay TeM, B ycJio-
BUSIX COBPEMEHHOI'0 MH$OPMAIMOHHOT0 001eCcTBa, 0 KOTOPOM BCe yallle TOBOPAT B IOPHU-
Audyeckor Hayke [5, 6, 7, 8, 13, 16], nanHas Teopus TpebyeT nepecmoTpa. CBSA3aHHO 3TO
C TeM, YTO paljMOHaJIbHOCTb COBPEMEHHOI'0 MMPaBa, HA YeM OCHOBAH MPUHLMUI 3aKOHHOCTH,
He MOXeT ObITh 6e3rpaHMYHON. JTa MpobJieMa BllepBble Obljla OCMbIC/IE€HA Npe/CTaBUTe-
asaMU PpaHKPYpTCKOM KOJbI pUI0COGUU MpaBa N0/, HA3BAaHUEM «HeraTHBHas JUaseK-
TuKa [IpocBelenus». PasyMHOCTb B polecce peajn3aliu B 001leCTBEHHBIX OTHOIIEHUH
OTJeJisieTCs OT LeHHOCTHBIX XapaKTepUCTUK NpaBa. UTorom Takoro mpoiecca siBJaseTcs
3aMeHa NpUHIMIIA 3aKOHHOCTH 11eJ1eco000pa3HoCThIO [2].

B Teopru 10pUAMYECKOr0 MO3UTHUBU3MA, JIIOOOHN MPHKa3 UAYIUK OT BJACTU U €CTh
npaBo. XapakTepHo, BbickasbiBaHue [. Kenb3eHa: «To, 4TO cnpaBeA/IMBOCTb HE MOKET
ObITb MPU3HAKOM, OTJIMYAIOIUM MPABO OT APYTUX NPUHYAUTENbHBIX OPSIJAKOB, CleAYeET
Y3 OTHOCUTEJIbHOCTH OLLEHOYHOI'0 CYXKJEeHHSs, COrJIACHO KOTOPOMY HEKOTOPBIM COLHaJIb-
HbIMA NOps0K cnpaBeaiuB» [10, c. 67]. B Teopun HopMaTHBU3Ma OCHOBAaHHWEM IPaBOIO-
psi/iKa IBJISIETCS OCHOBHAsi HOPMa, U3 KOTOPOU BhITEKAET WPUAHUUYECKAsI CHUJIa BCEX JPYTUX
npaBu. Mex/ay TeM, B COBpeMeHHbI NepuoJ, UMEHHO COljMa/ibHble OCHOBaHUS IpaBa
CTAHOBSITCS aKTyaJIbHbIMU B CBSI3U C peHOMEHOM «OMOBJIACTU» TOCY[apCTBa.

B k/accuueckod TeOopuUM CyBEpPEeHUTETAa, KaK yKa3blBaJl COBpeMeHHbIH (QpaHIly3-
ckuil pusocodp M. Pyko, oCHOBHOE MPaABO CyBepeHa ObLJIO PAaBO HA KU3Hb U CMEPThb MO/I-
JIAaHHBIX, HO B HAlllM JHU CyBepeHHas BJACTb BbIpa)kaeTcs GOpMyJION «3aCTaBUTh KUThb
WJIM N03BOJIUThb yMepeTb» [17, c. 68]. [losHbIN 3aKOHOAATENbHBIA KOHTPOJIb HAaJl BONPO-
CaMM >KHM3HU rpakJjaH NIPUBOJAUT K L1eJ1ecO0O0pa3HOCTH HaJl 3aKOHHOCThI0. B coBpeMeHHbIX
NPABOBbIX CUCTEMAX JJIsl JOCTHIXKEHUS LieJiel MPaBOBOI'0 PeryJMpPOBaHHUs MCIOJIb3yeTCs
PEXUM Ype3BbIYaWHOI0 MOJIOKEHUS U MPUOPUTET 6€30NacCHOCTU rpaxjaH. [Ipu aTom uc-
KJIIOUUTEIbHbIe HOPMbI 3aMEHSIIOT 00lIhe, TaK KaK MOTYT JIeHCTBOBATh AJIMTeJbHOE Bpe-
Msl ¥ 3aTparuBaTh LIMPOKUN 00'b€M 00II[eCTBEHHBIX OTHOILIEHUH.

Cnenudurka JaHHOTO MPaBOIMOpPS/AKa 3aK/I0YaeTCs B TOM, YTO IpaBa He OTMEHSIOT-
CS1 3aKOHO/IaTeJIbHO, 2 OTPAaHUYMBAIOTCS UCIIOJIHUTEJbHOHN BaACTbIO. [Ipy 3TOM BO3HUKAET
npaBoBasl HeolpeJeJeHHOCTh, KoTopyto /. Aramb6eH Ha3biBaeT «homo sacer» [1, c. 20],
KOTZla WCKJIIOYEeHHS] U3 MpaBa SBJSIOTCH PeryJsspHbIMU M 3aKOHHBIMU. TakuM obpazom
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B COBPEMEHHOM 0611[ecTBe GOPMUPYETCS HOBbIM MPAaBOBOM peXKHUM, KOTOPBIM MOXET MpPU-
OCTAHOBUTbD JIeMCTBHeE JIIOOBIX IIpaB rpaXkJAaHWHA HA HeollpeJeJleHHOe BpeMs.

MoxHo czeniaThb BbIBOJ, B epro/ LMPPOBOTO NpaBa, peryJupyoollero OTHOIeHHUS,
paHee COCTABJABIIMMU IpeJMeT UHbIX COLMAJbHbIX HOPM, BOIIPOC OCHOBAHUW IpPaBOIO-
pAJZiKa TECHO CBAI3aH C MP006/IeMOM JIETUTUMHOCTH NpaBa. JIMNHIBUCTUYECKUI NIOAX0/, K IIPaBY
JlaeT BO3MOXXHOCTb 0ob6ecrieyeHUusi He06X0JUMOI0 yPOBHS JIETHTUMHOCTH B IIPaBOBOW CH-
CTeMe, YTO B YCJIOBUAX COBPEMEHHOr0 UPPOBOro MpaBa fABJAAETCS He0OXO0JUMBIM yCJIO-
BUeM 30 PEeKTUBHOCTHU 3aKOHO1AaTE/IbCTBA.
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LINGUISTIC APPROACH TO THE ESSENCE
AND IMPLEMENTATION OF LAW

Vladislav V. Denisenko”

Annotation. The article is devoted to the linguistic approach to under-
standing the essence of law. The analysis of various directions of linguistic direction
in legal science is carried out. The objective and subjective factors that served the
development of the linguistic approach in legal science are revealed. The author's
approach to the application of linguistic methodology in lawmaking and the im-
plementation of law is substantiated.

Keywords: linguistic paradigm in law, law and language, legitimacy of law,
legal communication, law and narratives, hermeneutics of law, the principle of de-
liberation in law.

In the second half of the twentieth century, the linguistic approach to law became
one of the main trends in the jurisprudence of common and continental law countries.
Within the framework of this approach, several scientific directions are being developed:
legal hermeneutics, communicative theory of law and narrative jurisprudence. Thus, in
the sphere of scientific attention of legal scholars, objects such as narrative, text and dis-
course are studied. Despite the differences between these directions, they are united by
an appeal to language. The so-called “linguistic turn” is associated with a number of im-
portant changes in society and the state [11, p. 363]. The main factor that served as the
basis for the development of linguistic research by legal scholars is the expansion of the
scope of legal regulation.

During the 20th century, the social state formed new branches of law, thereby the
law is currently replacing other social norms. Moreover, over the past 150 years, the scope
of legal regulation has expanded significantly, which has given reason to designate this
process with a special term - “juridification of society” [4]. In the modern information soci-
ety, the absolute majority of social relations are regulated by rights, which control the life
of society using legal methods of legal regulation, regulate the activities of citizens with le-
gal concepts and categories, and changing legal ideology [12].

In this regard, understanding the methodological issues of interaction between lan-
guage and law in modern society and the state, as well as issues of lawmaking and law en-
forcement in this context, becomes particularly relevant. The linguistic approach to under-
standing law should be revealed within the framework of an integrated approach, within
the framework of a separate discipline and scientific direction - legal linguistics. This sci-
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ence and academic discipline in domestic jurisprudence is at the stage of formation, since
there are different opinions about its subject, sections and methodology. In our opinion,
legal linguistics should certainly include issues related to lawmaking and the implementa-
tion of law [14]. At the same time, it is necessary to distinguish the subject of legal linguis-
tics and legal technology, since, in our opinion, legal linguistics should combine methods
studied in various areas of social knowledge.

Thus, the methods of hermeneutics, discursive-communicative theory of law and
narrative jurisprudence should be critically interpreted as a system of linguistic methodol-
ogy in jurisprudence. As mentioned above, various aspects of language learning have
a common connection in the basic category - the speech act. Gadamer wrote: “Language
acquires its true existence only in conversation, that is, in the implementation of mutual
understanding” [9, p. 452]. The regulation of most social relations by legal norms has led to
the use of the linguistic paradigm in lawmaking and law implementation. The linguistic
paradigm is associated with the works of J. Austin, who developed the concept of speech
acts [15]. It is this concept that can become, in our opinion, a methodological basis for un-
derstanding the problems of law creation and implementation of law in the modern infor-
mation society. The advantage of this approach is that it connects objective and subjective
concepts, forming a theory of intersubjectivity. Speech within the linguistic framework is
understood not as the transfer of information, but as a change in social facts.

The key category in the linguistic concept of understanding society and the legal sys-
tem is the word “performative” - this is a word that is an action [15, p. 26-27]. Thus, speech
changes social facts, including in the sphere of legal regulation. In a modern social state, the
economic sphere is regulated by law, therefore the legal system cannot be considered as
a “superstructure,” that is, as something secondary compared to the economy. As a philo-
sophical model of society, the linguistic approach is based on the categories of social phe-
nomenology. First of all, this is the “life world”, a term formulated by A. Schutz [18].

Within the sphere of the life world, the so-called communicative action [3], based on
performative speech acts, is carried out. According to the most famous researcher of this
problem, the German philosopher Jurgen Habermas, two forms of social interaction have
historically developed in society: communicative and instrumental. The instrumental ap-
proach is aimed at achieving a goal; such actions are based on coercion. Communicative action
is a basic action in society; it cannot be reduced to other relationships. The goal of communica-
tive action is mutual understanding of the subjects; without this condition, other relationships
cannot occur. Law in modern society plays a major role, since legal regulation replaces other
social regulators, therefore legal means are designed to become a “hinge” between the life
world and the system of instrumental relations” [19, p. 136].

Modern law, in order to achieve its goals, must combine both coercion, which is the
traditional basis for the operation of legislation, and legitimacy, that is, recognition of
norms in society. Legitimacy in the legal system cannot be replaced by ideology precisely
because of the specifics of the information state and society. Social norms of a non-legal na-
ture are based on authority, therefore, when law replaces these rules with legal norms, it is
necessary to preserve the mechanisms of social interaction, which are carried out through
communicative action.

Thus, in the conditions of a digital state, when the absolute majority of relations are
regulated by law, it is the linguistic approach from the position of intersubjectivity that is
an important methodology in legal regulation. Legal hermeneutics and issues of interpreta-
tion of norms become the most important element of the legal doctrine of the judiciary. In
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the activities of the legislative branch, procedures related to discourse, based on the prin-
ciple of deliberation, become of great importance. In conditions where legal language re-
places other legal rules, law must contain communicative procedures in its institutions,
thus ensuring the effectiveness of legal regulation.

The classical theory of legal regulation is based on the theory of “legislative reason”
and is associated with the concept of control and supervision. Meanwhile, in the conditions
of the modern information society, which is increasingly discussed in legal science [5, 6, 7,
8, 13, 16], this theory requires revision. This is due to the fact that the rationality of modern
law, on which the principle of legality is based, cannot be unlimited. This problem was first
conceptualized by representatives of the Frankfurt School of legal philosophy under the
name “negative dialectics of Enlightenment.” Reasonableness in the process of implementa-
tion in social relations is separated from the value characteristics of law. The result of this
process is the replacement of the principle of legality with expediency [2].

In the theory of legal positivism, any order coming from the authorities is law. Char-
acteristically, G. Kelsen’s statement: “The fact that justice cannot be a feature that distin-
guishes law from other coercive orders follows from the relativity of the value judgment,
according to which a certain social order is fair” [10, p. 67]. In the theory of normativism,
the basis of the rule of law is the basic norm, from which the legal force of all other rules
follows. Meanwhile, in the modern period, it is the social foundations of law that become
relevant in connection with the phenomenon of “biopower” of the state.

In the classical theory of sovereignty, as the modern French philosopher M. Foucault
pointed out, the fundamental right of the sovereign was the right to life and death of his
subjects, but today sovereign power is expressed by the formula “to make one live or to let
one die” [17, p. 68]. Full legislative control over the issues of life of citizens leads to expedi-
ency over legality. In modern legal systems, to achieve the goals of legal regulation, a state
of emergency and the priority of the safety of citizens are used. At the same time, excep-
tional norms replace general ones, since they can operate for a long time and affect a wide
range of social relations.

The specificity of this legal order lies in the fact that rights are not abolished by law, but
are limited by the executive branch. In this case, legal uncertainty arises, which ]. Agamben
calls “homo sacer” [1, p. 20], when exceptions to the right are regular and legal. In this way,
a new legal regime is being formed in modern society, which can suspend any citizen’s
rights for an indefinite period of time.

It can be concluded that in the period of digital law regulating relations that were pre-
viously the subject of other social norms, the issue of the foundations of the rule of law is
closely related to the problem of the legitimacy of law. A linguistic approach to law makes it
possible to ensure the necessary level of legitimacy in the legal system, which in the condi-
tions of modern digital law is a necessary condition for the effectiveness of legislation.

Bibliography

1. Agamben J. Homo sacer. Sovereign power and bare life. Moscow, 2011. 250 p.

2. Belyaev M.A. Mutual recognition and formal equality // Vestnik of Voronezh State Univer-
sity: Philosophy Series. 2014. No. 3. P. 3-9.

3. Denisenko V.V. Communicative function of law//Academic legal journal. 2022. T. 22.
No. 3. P. 231-238.

4. Denisenko V.V. Juridification of society and the concept of legal regulation // Bulletin of
Voronezh State University. Series: Law. 2008. No. 2 (5). Pp. 56-62.

45



Teopus rocysapcrsa 1 npaBa

5. Vorobyov S.M., Komarov S.A. Legal status of cyberphysical systems: theoretical and legal
understanding: article // Theory of State and Law. 2020. No. 1. Pp. 22-35.

6. Vorobyov S.M., Komarov S.A. Risks in information civilization: theoretical and legal un-
derstanding: article // Theory of State and Law. 2019. No. 3. Pp. 20-36.

7. Vorobyov S.M., Komarov S.A. Informatization and state-organized society in the forma-
tional dimension: article // Theory of State and Law. 2019. No. 4. Pp. 25-37.

8. Vorobyov S.M., Komarov S.A. Transitional electronic state in the context of the functioning
of information (cybernetic) civilization: theoretical and legal analysis: article // Vestnik MGOU.
2019.No. 1. Pp. 17-27.

9. Gadamer H.G. Truth and Method. Fundamentals of philosophical hermeneutics: Trans.
with him. / H.-G. Gadamer; General ed. and entry Art. [With. 5-36] B. N. Bessonova. Moscow: Pro-
gress, 1988. 699 p.

10. Kelsen G. Pure doctrine of law. 2nd ed. / lane with him. M.V. Antonov and S.V. Lezova.
St. Petersburg, 2015. 540 p.

11. Kymlicka, U. Modern political philosophy: introduction / trans. from English S. Moiseeva.
Moscow, 2010. 588 p.

12. Klimenko A.L. Functional and structural characteristics of legal ideology: abstract of thesis.
dis. ... Doctor of Law. Sci. Moscow, 2016. 55 p.

13. The concept of the digital state and the digital legal environment: monograph / N.N. Cher-
nogor, D.A. Pashentsev, M.V. Zaloilo and others: under general. ed. N.N. Chernogora, D.A. Pashentse-
va. Moscow: Institute of Legislation and Comparative Law under the Government of the Russian
Federation: Norma: INFRA-M, 2021. 244 p.

14. Malinovsky A.A. The role of jurislinguistics in comparative legal research // In the collec-
tion: Current problems of comparative law / Responsible. ed. A. A. Malinovsky, E. N. Trikoz. Mos-
cow, 2020. Pp. 1-13.

15. Austin ]. The word as an action // New in foreign linguistics. Moscow, 1986. P. 22-130.

16. Theoretical and legal paradigm of the existence of cybernetic (information) civilization:
monograph / Ed. S.A. Komarova. Moscow: Publishing house MATGiP, 2022. 320 p.

17. Foucault M. It is necessary to defend society: a course of lectures given at the College de
France in 1975-1976. / Michel Foucault; lane from fr. E. A. Samarskaya. St. Petersburg: Nauka, 2005
(St. Petersburg: Printing house "Nauka" RAS). 311 p.

18. Schutz A. Favorites. A world glowing with meaning. Moscow, 2004. Pp. 84-100.

19. Habermas J. Between Facts and Norms. Cambridge, 1996. P. 136.

For citation: Denisenko V.V. Linguistic approach to the essence and implementation of law: article //
Theory of State and Law. 2024. No. 2 (36). P. 43-46.
DOI: 10.25839/MATGIP_2024_2_36_39

46



Theory of State and Law

Hay4yHas cTtaTbsa

YAK 340.0
BBK 67.0
DOI 10.25839/MATGIP.2024_2_36_47

A.M. /lenucoB”
K.I. IIpokodpbeB™

AKTYAJIBHOCTb HACJIEAUA UCTOPUYECKOM IIKOJIBI TIPABA
®.K. ®OH CABUHBH /IJ151 COBPEMEHHOH
TEOPETUKO-IIPABOBOH MbICJIH

AHHOmayus. B cmamve aHaausupyromces 8324150b1 0CHO8AMeNs UCMO-
puueckoll wkosavl npasa P.K. ¢on Casunbu. Bxosxcdenue udeu ucmopusma
8 Kpy2 0CHO8HbIX npagosblx koHyenyuil XIX — XX es. 6bL10 8b138aHO 06BeKMUB-
HbIMU MeHJeHYusiMU passumusi npagogoll meopuu U 06WUM HAnpas/aeHuem
deusicenusi guaocodckozo MuiuwaeHus 8 Havasqe XIX cmosaemusi. OcobeHHO-
cmbio npagosozo ucmopusma P.K. gpon CasuHbu cmaso e2o uppayuoHaabHOE
060CHOBAHUE, KOMOpOe OH ocyujecms/si Kak nocaedosamesbHulll npedcma-
sumesb 8 npase gusiocopuu Hemeyko20 poMaHmuamMa. AKmyaabHOCmMbs yUeHUH
®.K. pon CasuHbu npudaem mo, 4mo 8 HeM enepgvle 8 Ucmopuu noAUMuUKo-
npaeosoll Mbicau 0meodua1acb 0CHOBHAS PO1b NPABOCO3HAHUK («JYX Hapoda»)
8 UCMOPpU4eCKOM 803HUKHOB8EHUU, 80cCnpouzsodcmae U passumuu N03UMu8Ho20
npasa. Ce2odus udeu uaocopuu npasa P.K. pon CaguHbu Mmo2ym 6bimb AK-
mya/avbHbl npu 060CHOBAHUU POAU MPAOUYUOHHLIX HPABCMBEHHO-NPABOBbIX
yeHHocmetl 8 popmMuposaHuu cucmemsl NO3UMUBHO20 NPAsa.

Kawuessle cnoea: CaguHbl, uppayuoHaausm 8 npase, «dyx Hapo-
da», npagoco3HaHue, Memod, UCmopu4eckas WwKo/d 1opucmos

dopMupoBaHuUe r106aJbLHOTO MUPA B YCIOBUSIX KPU3KCA CKIA/bIBABIIMXCS BeKaMU
$opM TpaHCHALMOHAJIbHBIX KOMMYHUKALUN, yCUJIEHUE AUHAMUKH COIMAJIbHO-MOJUTH-
YeCKHUX MPOIEeCCOB, yTpaTa HAJ|eXKHbIX MEXaHW3MOB U TapaHTHU BbINOJHEHHUS JJOCTHUTHY-
ThIX MEXJYHAapO/HbIX I0TOBOPEHHOCTEN, yCUJIeHHe KOHKYPEHIIMU Pa3JIMYHbIX MPABOBBIX
CUCTeM, NOBbIIIEHUE POJIM TPAXKJAHCKOT0 0011eCTBA B MOJUTHYECKON U IPABOBOM KU3HU
COBPEMEHHOT'0 MUPa — BCe 3TO HEM36EXKHO 3aCTaBJ/IsSIeT HA4aTh OUMCK YCTOMYUBOU OCHOBBI
COBpPEeMEHHBIX NMPABOBbIX OTHOLIEHUH, 06HOBJIEHHbIX GOPM HPUAUYECKUX FAPAaHTHUH MpaB
JIMYHOCTH, POPM YKOPEHEHHOCTH IIpaBa B KOMILJIeKCe 00IeHallMOHAIbHbIX HPAaBCTBEHHO-
PAaBOBbIX LIEHHOCTEN.

JTO, B CBOIO OYepesb, aKTyaJU3UpPyeT UHTEpeCc K UCTOPUYECKON MOJesJU MpaBa,
npezJioKeHHOUW BbIJJAal0U[UMCSI HEMEIKUM yueHbIM-TIpaBoBeoM Ppuapuxom Kapsiom ¢oH
CaBuHbH (1779-1861). [lonutuko-npaBoBoe yyeHue ®.K. ¢on CaBUHbU ObLJIO OAHUM U3
JoMuHHpyux B XIX B, 4eMy B HeMaJloM CTeleHU CIOCOOCTBOBAJ €ro aBTOPUTET KakK
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KpYINHEHUILEro crenyaarucTa B 06J1acTU FPaXk/AaHCKOro MpaBa U UCTOPUK PUMCKOTO MpaBa.
Uctopusm Teopetrka npaBa ®@.K. ¢on CaBuHbHU ckIaabIBasics noj BaussHueM ugeu I. I'po-
uus, l.-J/I. MonTecksbé, JIxk. Buko, I. 'epaepa, I'. ['yro. B menbiueii crenenu - [.B.®. I'eresns,
KOTOpbIN pa3pabaTbiBa/l CBOU BapUaHT UCTOPUYECKOTr0 MOHUMAaHMUSA NpaBa U ObLI B LeJIOM
CKeNTUYEeCKH HACTPOEH MO0 OTHOUIEHHI0 K TeOPEeTUYEeCKUM U3bICKaHUAM CBOEro KOJIJIETHU
no bep/IMHCKOMY yHUBEpPCUTETY.

Hayunbie ugen ©.K. pon CaBuHbM GOPMUPOBAIKCH B NPOLIECCE OCMBICIEHUS MOJIN-
TUKO-IPAaBOBOM MOJE/IM Pa3BUTHUS 00LIeCTBA U TOCYyAAapPCTBa, KOTOpasi CJ0Xuaach B EBpone
B pe3yJibTaTe 3aKjildyeHus BecTdasbckoro Mupa v BILIOTh 0 HACTOSILETO BpeMeHU Obliia
ompezessoLied B pa3paboTKe CXeM MeXroCy[JapCTBEHHBbIX OTHOLIEHWH, B NMOHUMaHHUHU
MPUPOABI TOCYAAPCTBA, CYIIHOCTH FOCYapCTBEHHOTO, HALIMOHAJIbHOTO U JIMYHOI'O CyBepe-
HUTETA, IPUHIMIIOB OTHOILEHHUS rOCYapCTBa, FPaXKAaHCKOro o61iecTBa ¥ JTMYHOCTHU. Cero-
JIHSl B CBfI3M C IpoLleccaMy IJ106a/1n3alu U KOHTpraobanusanuu uccaegosartenu (10. Xa-
6epmac, C. XanTuHrtoH, ®. dykysama U Jip.) Bce 4allle TOBOPAT O KpU3Uce BeCTPaabCKON MO-
JleJIV TOCY1apCTBa, afienToM KoTopou 6611 @.K. poH CaBUHBY KaK TEOPETHUK IIpaBa.

Py6ex XVIII - XIX BB. cTas nepejioMHbIM B UCTOPUU Hayku. Ha cMeHy mpexxHeMy
MeTaPU3UUECKOMY MJIM IMIIUPUYECKOMY METOAY MO3HAHUS MPUXOAAT CJA0KHbIE METO/IbI
CHUCTEMHOTr0 HCC/eJ0BaHHUs, NpeAloJaraloliie NoCTOSHHYI pedJeKCUI0 OTHOCUTEBHO
caMoro crnoco6a Hay4HOTO MbIlLJIEHHUS, NpeAnoJarapiliie NOCTOSHHbIE pa3MblLJIEeHUS
y4eHOro HaJi Cnocob6aMu U LeJsIMU HaydyHOro no3HaHwus. [loaToMy He ciaydallHO Bce MO-
NBITKU MOJlepHU3alMM HAyYHOr 0 NO3HAHHUSA BKJ/IIOYaJIU B ce6s1 B KayeCTBE CBOEro IJIaBHO-
ro 3JieMeHTa Mpo6JieMbl METO,0JI0T M.

He cTana uckiodyeHueM U 1opujudeckas Hayka, AJisi KOTOPOM OT NPUHATOIO0 MeTO-
JIOJIOTUYECKOTr0 MPUHIIMIA, U B L[eJIOM OT 0611edn10c0PCKUX OCHOBAHUHM, 3aBUCUT caMa
onpe/ieJIeHHOCTb 06'beKTa ee no3HaHus. Kak orMevyanu C.A. Komapos u A.l'. XabubyiuH:
«IIpaBo - 00'bEKT Cyryb60 yMONMOCTUTaeMblH, JIMIIEHHbIA MPSAMOU CBSI3U C KAKUMH-JIHM60
YyBCTBEHHO BOCIIpUHUMaeMbIMM NpeJMeTaMH, a IOTOMY TpeOyeT 060CHOBAaHUs yXe caM
ero OHTOJIOTUYecKUi ctaTyc. He onpegenuB, kakoBa npupoja ObITUSA MpaBa, CIOCO06 ero
CYyLLleCTBOBAHUsl, Mbl HE CMOXXEM PACKPbITh CYIIHOCTH €ro NpOsiBJIEHWH B MHUpe: MOHSATH
HMCTOYHUK HPABCTBEHHOU CHUJIbI IIpaBa U €ro HOPM, CYIHOCTH NPABOOTHOIIEHUH, [IEHHO-
CTHY NMPABOBOM KyJbTYphI U T.I. boJiee Toro, He 0OTBETHUB Ha 0611MK Bomnpoc: “UTo ecTh npa-
B0?”, MbI IIPOCTO HE CMOXXe€M YCTAHOBUTb TOYHBIX KPUTEPUEB [IJIsl pa3iuyusa “ipaBoBOro”
oT “HenpaBoBoro”. M Torga Bce Hallu CyXJeHUs], K IPUMEPY, O «IIPaBOBOM rocyjapcrae”,
He CMOTYT NeperlTH u3 chepbl U e0J0TUH B 06J1aCTh J0Ka3aTeJbHOU HAayKu» [2, c. 193].

['ocnofcTBOBaBIIasA Ha NPOTSXKEHUU CTOJIETUH NapajurMa ecCTeCTBEHHOIo IpaBa
B KoHIle XVIII - Hauasie XIX BB. y>ke BoCIpUHUMaJIacb Kak aHaxpoHu3M [3, c¢. 53]. B cpege
TEOPEeTUKOB IpaBa lja uJeiiHas 60opbba 3a TO, KAaKOU NMyTb JAJs1 CBOET0 pa3BUTHsS BbIOe-
peT opucnpygeHuus. Bospaxas npoTHB NPOU3BOJILHOTO BMeNIaTebCTBA IOCyJapCTBEH-
HOU BJIACTU B mpouecc ¢opmupoBaHus npasa, @.K. pon CaBUHBM cuuTaJ, YTO OHO CKJIA-
JIbIBAeTCsl UCTOPUYECKH KaK CMCTEMa MOCTENEeHHOTO pPa3BUTHUs 00bIYaeB IMOJ, BJAUSHUEM
«HapogHoro ayxa» (Volksgeist), KOTOpbIil IOPUCTBI AOJKHBI BbISIBJSATH U COTJIaCOBBIBATH
C HUM JIeHCTBYIOLee 3aKOHOAATEIbCTBO [6], a OTCIO/A C/ieiyeT OTBETUTb Ha BOINPOC: Ka-
KUM JI0JKHBI OYyT CTaTh OCHOBHBIE HECYyIlUe 3JIeMEHThI METO/L0JI0TUYECKUX KOHCTPYK-
Ui TeOpeTUKO-NpaBOBOro 3HaHUs. [l03TOMy He ObLIO C/Iy4alHOCTBIO BblJleJIeHHE 3aMeT-
HOT'0 U BJIMSTEJIBHOTO T€YEeHUsI B TEOPHUU TOCYAapCTBa U MPaBa, C/leJ1aBIlIero rjaBHbIN aK-
[IeHT Ha peaJjiM3alldy B IPaBOBOM MO3HAHUU U/IEW UCTOpPU3MaA U Ha NOUCKe MeTapU3nye-
CKHX OCHOBaHUU CONpsKEeHUS 3TOU U/JleU C ueel npasa.
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JdTa ujies ABJSAETCA B BbICLIEN CTelleHU aKTyaJIbHOU U JIJI1 COBPEMEHHOH HPUCIIPY-
JleHIIMU. A 3HAYUT, CETOAHS BAXKHO ellle U ellje pa3 U3yYUTb U OCMBICJIUTD OJJMH U3 MTePBbIX
ONBITOB peasii3alluy WJleW UCTOPHU3Ma B NPAaBOBOM NMO3HAHUU. BaxkHO onpesie/iuTh, B 4eM
3TOT OMNBIT CaM NpeACTaBJAsAEeT AJIs HaC yKe JIMLIb TOJbKO UCTOPUYECKUN UHTepeC, a B YeM
OH INO-NIpeXXHEMY aKTyaJsleH /Il COBpEMeHHOU r'yMaHUTapHOU Hayku. Upesa ncroprsma J1o-
CTaTOYHO MO3/IHO BCTyNWJA B KPYyr OCHOBHBIX NMOHSITUM TEOPUHM TOCYyAApCTBA U MpaBa.
BriepBble BbiCKa3aHHasl [peBHErpeyecKuM y4yeHbIM [losinbueM (XOTs U ¢ yueToM cnenudu-
YeCKOro aHTUYHOrO0 NMOHMMAaHUSI UCTOPUU M UCTOpPHU3Ma KaK LIMKJIMYECKOTro mpolecca) [7,
c. 461-463], oHa Ha MPOTSHKEHUM BEKOB OCTaBaJjlach Ha nepudpepruu NOJUTHUKO-NPABOBOU
MBIC/IM C TeM, 4YTOOBbI yke B Haudase XIX cTosieTus mop [eiCTBMEM UMIIYJbCa, KOTOPBIN
npujana ek noaysekoMm paHee ll.-JI. MOHTeCKbE, CTaThb OAHOM M3 JOMUHUPYIOLIUX HUAeU
B TEOPUM NIPaBa, TPaXKJaHCKOro 001ecTBa U roCyAapCcTBa.

Takum obpaszom, B Hauasie XIX cTos1eTus uaes UCTOpU3Ma UMeJia XapaKTep HacTosIILe-
ro Hay4yHOro oTKpbITusA. Ee ycTanoBnenue B ¢punocopuu (O.B.A. lleanunr u I.B.@. Terenn),
B Haykax o npupoge (I1.-C. Jlansiac) u Haykax 06 0611eCTBe BOCOPUHUMAJIKCh KaK HAacTOS-
11asi Hay4yHasi peBOJIIOLMSA M0C/e BEKOB I'OCIO/ACTBA B HayKe MeTapHU3U4YECKOro NoAX0/a.
Jli1s nocaeHero 6bla 4y/Ja uJes BCAKOrO pa3BUTHSA, @ 3HAYUT U Pa3BUTHUA 0OILeCTBa,
T.e. ujesd uctopuu. Jnoxa I[IpocBeuienusda B auie l.-J/I. MonTeckné, [Ixx. Buko u U.I'. 'epae-
pa ykKasajla Ha He0O6XOJAMMOCTb alle/UIAMU K UCTOPUM B NPOTUBOBEC YCTAaHOBUBIIENCS
«JIUKTaType» pasyMa, u3 KoTtoporo Metadpusndeckoe mbliuieHue XVII-XVIII BB. nbITasoch
JlelylupOBaTh OCHOBHbIE IPUHLUIIBI COLMAIBHOTO B3aUMO/ZEHMCTBHSA, HOPMbI MOpPaJIU U IIpa-
Ba. Ho nmpocBeTHTe M IMLIB B CAaMOM 0011[eM BUJie CTABUJIM BOIIPOC O HEOOXOAMMOCTH yye-
Ta UICTOPUYECKOTO MaTepHaJsia, IpU 3TOM clieliuprKa caMOd UCTOPUU KaK 0CO60U PpOpMbI
Pa3BUTHUA UMH He YYUTHIBAJIACh.

0O60ocHOBaHHE HUJEH UCTOPHUM KaK 0C000M PpOpMbl pa3BUTHS, BK/IOUAIOIEN B cebsi
JlesITeJIbHOCTb 00LIeCTBEHHOT0 CaMOCO3HaHUs, BiepBble O0bL10 NpejcTaBieHo [.B.®. 'ere-
jseM B ero ¢usocopuu npaa U ®.K. ¢on CaBUHbU B MO3UTUBHOM NpaBOBOU Hayke [1,
c. 181-184]. Pazsinuue ujien vcTopr3Ma B [paBe B ee rereJieBCKOM BapuaHTe U B TOM 06pa-
3e, B KakoM ee BocipuHuMas @.K. pon CaBUHBU MOXKHO BbIPa3UTh C/1eYIOIIUM 00pa3oM.

BHyTpeHHss1 cofepaTeJbHOCTb U KOHKPeTHOCTb yyeHus [.B.®. 'erensa o eguH-
CTBe BCeOOLIero 1 0CO6EHHOr0 B UCTOPUH, Pa3pabOTaHHOrO UM B ONMNO3WUIIMU HEMELKUM
pomaHTuKaM (upaeiHo 6au3kuM O.K. don CaBuHbM), Mo3BoaMIa GUI0OCOPY PACKPBITh
JIMaJIeKTUKY abCOJIIOTHOTO [IeHHOCTHOTO Havyajla IpaBa U UCTOPUYECKU U3MEHYHUBOTO CO-
JfepxaHud B npaBe. MMeHHo ['.B.®. 'eresib pazpaboTa/ yHUBepCaJbHYIO JHUa/eKTUYECKYI0
KOHILENIMI0 Pa3BUTHUS, PacClipOCTPAaHUB ee Ha MPOoLecchbl 0611eCTBEHHOTO Pa3BUTHS.

B npotuBononoxHocTh 3TOMy ®P.K. poH CaBUHBU ObLI BbIHYK/JEH BBOJUTb B TEO-
pUIO MpaBa MPPALMOHATbHBIN 3JIEMEHT — MOHSAATUE «HAPOJHOTO Ayxax». /leJo B TOM, YTO
B cucteMe noHATUN ®.K. o CaBUHBU pallMOHATIbHOM HHTepIIpeTaluy MOAJAeTCs JUIIb UC-
TOpUYECKH M3MEHYMBOE B NpaBe. TaM, rie peub J0/DKHA UATH O BEUHOM, HaJ[BpEMEHHOM
u HajpicTopudeckoM B npaBe, @.K. poH CaBUHbU He OCTaeTCs HUYEro ApPyroro, KpoMe Kak
BBOJUTb B TKaHb IPAaBOBOM TEOPUHU UPpaALiMOHa/IbHblEe KOHCTPYKIUHU («HApOAHBIN Ayx»). [To-
3TOMY HMppalMOHAJIM3M UCTOPHUYECKOW WIKOJIbI MpaBa SIBJISETCS CBOEro pojia «060pOTHOH
CTOPOHBI» OrPAaHUYEHHOCTHU €€ MeTO/10JIOTUYEeCKUX BO3MOXKHOCTEH B TeOpeTUUeCKOU cdepe.

WcTonkoBaHHOEe B JyXxe HWppalMOHa/JM3Ma MOHATHE HAPOJHOIrO AyXa BbINOJIHSJIO
B yueHur ®.K. pon CaBuHbU PYyHKLMIO aKTyaJU3al UM HUJEeH abCOJNIOTHOrO B IpaBe, 6e3
4yero HeT HU JAeWCTBUTEJIbHOIO MOHATUS IIpaBa, HU NOHATHUSA IPaBOBOM CBO6OAHI [5, C. 26—
27]. OpHako caMo noHsATUe «HapogHoro ayxa» ®.K. ¢on CaBuHbU MOHUMAJ He UJealu-
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CTUYECKH, a MPOTUBOPEYUBBLIM 06pa30M CMEUINBAJ €ro C IMIUPUYECKH JAaHHBIMU popMa-
MU IPaBOBOM XU3HH, NIpeX/e BCero, C HAPOAHbIM IPaBOCO3HAHHEM, KOTOPOE, B CBOIO 0Ye-
pesb, OTOX/EeCTBJIS C TO3UTUBHBIM NpaBoM. Ha 3To, B 4acTHOCTH, o6paliaeT BHUMaHUEM
[1.U. HoBropojueB: «061ieHapoaHOe paBoco3HaHue, Mo Bo33peHUto @.K. ¢pon CaBHHBHY,
SIBJISIETCS IPaBOM CaMo Mo cebe, 6e3 BCAKUX Ja/bHENIINX TPeO0OBAaHUU OTHOCUTEJIBHO €ro
NO3UTUBU3ALUU. JTO NMPSAMO cjaeAyeT U3 TeX MecT "CHCTeMbl COBPEMEHHOT0 PUMCKOrO
npaBa’, r/ie TOBOPUTCA O BOBHMKHOBEHUU HOPUJUYECKUX HOpM» [4, c. 83]. ITO peasbHOe
npotruBopeuure npaBoBoro yueHuss @.K. pon CaBuHbU NpUBeJIO B paboTax ero nocjaeqoBa-
TeJiell B Hadasie XX CTOJIETUS K UCTOJIKOBAaHHUIO NTOHATHUSA «HAPOJAHOTO Ayxa» B HEOKAaHTHU-
aHCKOM cMbIcJie. B To ke BpeMd JjaHHOe MPOTUBOpEeYHe UMEJIO CAeACTBUEM TaKXKe U UP-
panyMoHa/Ju3M JAHHOTO NOHSTHS, UYTO CTAJI0 CO3BYYHBIM B3IJisi/laM HEMELKUX IPABOBE/[OB
HallMOHAJMCTUYEeCKOU OpUEHTALUH.

[Ipu aTOoM akTyasbHO 3By4uT noJsoxxkeHue @.K. ¢on CaBUHBY 0 TOM, YTO OTHOLIEHHE
IpaBa KakK CACTeMbl HOPM K HAapOJAHOMY JAyXy KaK K IepBOOCHOBE 3THUX HOPM OIOCpeJ-
CTBYyeTCSl IPOL,eCCOM MCTOPHUYECKOTO pa3BUTUSA NpaBoco3HaHusa Hapoga. @.K. pon CaBu-
HbU CYMTAJI, YTO B HAPOJAHOM IPABOCO3HAHUHU 3aKJIIDYEHa BCA II0JIHOTA IpaBa KaK CBOEro
poza «cybcTaHMKU» HOPM. [IpaBO cOZlep>KUTCA B HEM KaK Obl B CBEPHYTOM BH/le U JIUIb
HYK/JJaeTCsl B YMCTO BHEIIHEM OOHapy>XeHUH U 3aKpeIlJIEHUH CBOUX HOPM. JTy 3ajady
IIpU3BaHa BBINOJHATb IOCYJapCTBeHHAs BJIACTb, OCYLIeCTBJIASA 3aKOHOJATEJbHYIO Jed-
TeJIbHOCTb B IPOLjecce CBOEro B3aMMO/JeUCTBUSA C OOILLeCTBOM.

Corw mpaBoByto koHuUeniuo @.K. ¢on CaBuHBU Mpex/Je BCero MpOTUBOMOCTABJISII
TPaJAULIMOHHON TEOPHUU €CTEeCTBEHHOI'0 MIpaBa, KOTOPOe, KaK IoJjiaraj y4eHbll, JeyLMpoBa-
JIOCh M3 UHAUBU/YaJIbHOT'O pa3yMa, a IOTOMY He MOIJIO 06/1a/laTh KadyeCTBaMU BCEOOIIHOCTH
1 Heob6xoauMocCTH. HanpoTuB, BceoOLMi pa3yM, BOIJIOLIEHHBIA B «JAyXe HapoJa» KaK ero
BHYTpPEHHSIs CyOCTaHLUs, COLEPXKUT B cebe BCIO IOJTHOTY M/lel paBa, IPU3HAHHBIX HAPOI0M.
3HayeHHe TBOpPYECTBA 3aKOHO/ATeJIsi COCTOMT B TOM, UTO OH yCTpPaHsieT Heolpe/e/leHHOCTb
B IIpaBe, KOTOpas COAEPKUTCA B pe3y/ibTaTe UCTOPUYECKOr0 pa3BUTHSA, He NMPOSCHEHHOIO
Y He 3aKpellJIeHHOTro 3aKOHOM. [IpuHAThIe B pe3yJibTaTe 3aKOHOTBOPYECKOM JeATebHOCTH
NYcaHble HOPMbl UKCUPYIOT JOCTUTHYTBIN pe3y/IbTaT Pa3BUTHS NMPaBa, XOTs MPU 3TOM, KaK
cuutan O.K. pon CaBuHBY, 3aMeJI/IAIOT CaM IPOLLECC ITOIO Pa3BUTHUS.

B Hamu aHu yuyenue @.K. pon CaBUHBU 00 UCTOPUYECKOM PAa3BUTUU HAPOJHOTO
Jlyxa yTpaTUJIO CBOE HeNoCpeCTBEHHOe BJAUAHUE KaK B 'epMaHuy, Tak U B Poccuu. Xot4
onpeJesieHHOe coJiepXKaHve MOHSATUM, pa3pab0TaHHbIX BbIJAIOLUMCH HEMELKUM MpaBo-
BeJJOM B paMKaX KOHLENTa «AyX HapoJa», 0OKa3blBaeTCs1 BOCTpeOOBAHHBIM C yYETOM OIpe-
JleJIeHHbIX TEHAEHIUN K UppalMOHATIM3MY, HaMeYyarlMxcs B 001eCTBEHHON Hayke. Camo
ke yyeHue @D.K. ¢on CaBUHbM HMeeT cerojHs, MOXKaJyW, TOJbKO JIHIIb HCTOPUKO-
npaBoBoi UHTepec. [locieHUM, 0HAKO, 6yZleT COXPaHATb CBOI aKTyaJIbHOCTb, YYUThIBas
Ty POJib, KOTOPYIO ChbITpaJl B pa3BUTHUMU IOPUJUYECKON HAYKU 3TOT YYE€HbIN U MpejCTaBU-
TeJu ero mkoJjbl. be3 comHeHus, uMmeHHo @.K. ¢on CaBuHBU HOpUCIPYAEHIUS 00513aHa
rJ1y60KHMM M OCHOBAaTeJbHbIM BOCIHPUSATHEM HCTOPUYECKOrO MOAX0JA K HCCIe[0BAaHUIO
NOJINTUKO-NIPABOBBIX MHCTUTYTOB.

PeaZlbHOCTH COBpEMEHHBIX MOJUTUYECKUX MPOLECCOB yOeXJalT HAC B TOM, YTO
nepeHecsl 06J1acTb NPaBOTBOpPYECTBa B cepy rpakJaHCKOro obuiecTBa («Ayx Hapoza»,
B ero TepMmuHosioruu), ®.K. pon CaBUHbH, IPU BCEM CJIO)KHOM U HEOJAHO3HAYHOM OTHO-
IIEHUU K ero TeOpeTHUKO-NMPaBOBOMY M MCTOPUKO-NPAaBOBOMY HacjeAuto, cGopMUpOBa
TOT AWCKYpC MOJUTHUKO-NPABOBOTO MbIIJIEHUS], KOTOPbI MOXET CTaTb OCOOEHHO aKTY-
aJIbHBIM B HalllK JJHU.
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The formation of a global world in a crisis of forms of transnational communications
that have evolved over centuries, the strengthening of the dynamics of socio-political pro-
cesses, the loss of reliable mechanisms and guarantees for the implementation of reached
international agreements, increased competition between various legal systems, an in-
creased role of civil society in political and legal life modern world - all this inevitably forc-
es us to begin a search for a stable basis for modern legal relations, updated forms of legal
guarantees of individual rights, forms of rootedness of law in the complex of national moral
and legal values.

This, in turn, actualizes interest in the historical model of law proposed by the out-
standing German legal scholar Friedrich Karl von Savigny (1779-1861). Political and legal
doctrine of F.K. von Savigny was one of the dominant ones in the 19th century, which was
greatly facilitated by his authority as a major specialist in the field of civil law and the his-
tory of Roman law. The historicism of legal theorist F.K. Savigny's background was influ-
enced by the ideas of G. Grotius, S.-L. Montesquieu, G. Vico, G. Herdera, G. Hugo. To a lesser
extent - G.V.F. Hegel, who developed his own version of the historical understanding of law
and was generally skeptical about the theoretical research of his colleague at the University
of Berlin.

Scientific ideas of F.K. von Savigny were formed in the process of understanding the
political and legal model of the development of society and the state, which developed in
Europe as a result of the Peace of Westphalia and until now has been decisive in the devel-
opment of schemes of interstate relations, in understanding the nature of the state, the es-
sence of the state, national and personal sovereignty, principles of relations between the
state, civil society and the individual. Today, in connection with the processes of globaliza-
tion and counter-globalization, researchers (Y. Habermas, S. Huntington, F. Fukuyama, etc.)
are increasingly talking about the crisis of the Westphalian model of the state, of which F.K.
was an adherent. von Savigny as a legal theorist.

The turn of the 18th - 19th centuries. became a turning point in the history of sci-
ence. The former metaphysical or empirical method of cognition is being replaced by com-
plex methods of systemic research, which require constant reflection on the very method of
scientific thinking, which involves the scientist’s constant reflection on the methods and
goals of scientific knowledge. Therefore, it is no coincidence that all attempts to modernize
scientific knowledge included problems of methodology as their main element.

Legal science was no exception, for which the very certainty of the object of its
knowledge depends on the accepted methodological principle, and in general on general
philosophical foundations. As noted by S.A. Komarov and A.G. Khabibulin: “Law is a purely
intelligible object, devoid of a direct connection with any sensory objects, and therefore its
very ontological status requires justification. Without determining what the nature of the
existence of law is, the way of its existence, we will not be able to reveal the essence of its
manifestations in the world: to understand the source of the moral force of law and its
norms, the essence of legal relations, the value of legal culture, etc. Moreover, without an-
swering the general question: “What is law?”, we simply will not be able to establish pre-
cise criteria for distinguishing “legal” from “illegal.” And then all our judgments, for exam-
ple, about the “rule of law state,” will not be able to move from the sphere of ideology to the
field of evidence-based science” [2, p. 193].
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The natural law paradigm that dominated for centuries at the end of the 18th and
beginning of the 19th centuries. was already perceived as an anachronism [3, p. 53]. Among
legal theorists there was an ideological struggle over which path jurisprudence would
choose for its development. Objecting to arbitrary interference of state power in the pro-
cess of formation of law, F.K. von Savigny believed that it develops historically as a system
of gradual development of customs under the influence of the “folk spirit” (Volksgeist),
which lawyers must identify and harmonize current legislation with it [6], and from here
the question should be answered: what the main supporting elements of methodological
structures of theoretical and legal knowledge will have to become. Therefore, it was not an
accident that a noticeable and influential trend in the theory of state and law was identified,
which placed the main emphasis on the implementation of the idea of historicism in legal
knowledge and on the search for metaphysical foundations for pairing this idea with the
idea of law.

This idea is highly relevant for modern jurisprudence. This means that today it is
important to once again study and comprehend one of the first experiences of implement-
ing the idea of historicism in legal knowledge. It is important to determine in what ways
this experience itself is of only historical interest to us, and in what ways it is still relevant
for modern humanities. The idea of historicism entered the circle of basic concepts of the
theory of state and law quite late. First expressed by the ancient Greek scientist Polybius
(albeit taking into account the specific ancient understanding of history and historicism as
a cyclical process) [7, p- 461-463], for centuries it remained on the periphery of political
and legal thought so that already at the beginning of the 19th century, under the influence
of the impulse that Sh.-L. had given it half a century earlier. Montesquieu, to become one of
the dominant ideas in the theory of law, civil society and state.

Thus, at the beginning of the 19th century, the idea of historicism had the character of
a real scientific discovery. Its establishment in philosophy (F.W.]. Schelling and G.W.F. Hegel),
in the sciences of nature (P.-S. Laplace) and the sciences of society were perceived as a real
scientific revolution after centuries of dominance in science by the metaphysical approach.
For the latter, the idea of any development, and therefore the development of society, was
alien. story idea. The Age of Enlightenment represented by Sh.-L. Montesquieu, J. Vico and
I.G. Herder pointed out the need to appeal to history as opposed to the established “dicta-
torship” of reason, from which the metaphysical thinking of the 17th - 18th centuries. tried
to deduce the basic principles of social interaction, norms of morality and law. But the en-
lighteners only in the most general form raised the question of the need to take into ac-
count historical material, while they did not take into account the specifics of history itself
as a special form of development.

The substantiation of the idea of history as a special form of development, including
the activity of social consciousness, was first presented by G.V.F. Hegel in his philosophy of
law and F.K. von Savigny in positive legal science [1, p. 181-184]. The difference between
the idea of historicism in law in its Hegelian version and in the image in which F.K. von Sa-
vigny can be expressed as follows perceived it.

The internal content and specificity of the teachings of G.V.F. Hegel’s idea of the uni-
ty of the universal and the particular in history, developed by him in opposition to the
German romantics (ideologically close to F.K. von Savigny), allowed the philosopher to re-
veal the dialectic of the absolute value principle of law and the historically changeable con-
tent in law. It was G.V.F. Hegel developed a universal dialectical concept of development,
extending it to the processes of social development.
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In contrast, F.K. von Savigny was forced to introduce an irrational element into the
theory of law - the concept of “national spirit”. The fact is that in the system of concepts of
F.K. von Savigny can only be interpreted rationally by what is historically changeable in
law. Where we should talk about the eternal, supratemporal and suprahistorical in law,
F.K. von Savigny has no choice but to introduce irrational constructions (“folk spirit”) into
the fabric of legal theory. Therefore, the irrationalism of the historical school of law is
a kind of “reverse side” of the limitations of its methodological capabilities in the theoreti-
cal sphere.

Interpreted in the spirit of irrationalism, the concept of national spirit was fulfilled
in the teachings of F.K. von Savigny function of updating the idea of the absolute in law,
without which there is neither a valid concept of law nor the concept of legal freedom [5,
p. 26-27]. However, the very concept of “folk spirit” by F.K. von Savigny did not understand
it idealistically, but mixed it in a contradictory way with empirically given forms of legal
life, primarily with popular legal consciousness, which in turn he identified with positive
law. In particular, P.I. draws attention to this. Novgorodtsev: “Popular legal consciousness,
according to F.K. von Savigny, is a right in itself, without any further requirements for its
positivization. This directly follows from those places in the “System of Modern Roman
Law” where it is said about the emergence of legal norms” [4, p. 83]. This is a real contra-
diction in the legal teachings of F.K. von Savigny led in the works of his followers at the be-
ginning of the twentieth century to the interpretation of the concept of “folk spirit” in the
neo-Kantian sense. At the same time, this contradiction also resulted in the irrationalism of
this concept, which became consonant with the views of German jurists of a nationalist ori-
entation.

At the same time, the position of F.K. sounds relevant. von Savigny that the relation-
ship of law as a system of norms to the national spirit as the fundamental basis of these
norms is mediated by the process of historical development of the legal consciousness of
the people. F.K. von Savigny believed that the people’s legal consciousness contained the
fullness of law as a kind of “substance” of norms. The law is contained in it as if in a col-
lapsed form and only needs a purely external discovery and consolidation of its norms. This
task is called upon to be carried out by state power, carrying out legislative activities in the
process of its interaction with society.

His legal concept F.K. von Savigny primarily opposed the traditional theory of natu-
ral law, which, as the scientist believed, was deduced from the individual mind, and there-
fore could not have the qualities of universality and necessity. On the contrary, universal
reason, embodied in the “spirit of the people” as its internal substance, contains the entire-
ty of the ideas of law recognized by the people. The significance of the legislator’s creativity
lies in the fact that he eliminates the uncertainty in law that is contained as a result of his-
torical development that is not clarified and not enshrined in law. The written norms
adopted as a result of legislative activity record the achieved result of the development of
law, although at the same time, as F.K. believed. von Savigny, slow down the very process of
this development.

Nowadays, the teachings of F.K. von Savigny's account of the historical development
of the popular spirit has lost its direct influence both in Germany and in Russia. Although
a certain content of the concepts developed by the outstanding German legal scholar within
the framework of the concept of “spirit of the people” turns out to be in demand taking into
account certain tendencies towards irrationalism emerging in social science. The very
teaching of F.K. von Savigny today has, perhaps, only historical and legal interest. The lat-
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ter, however, will remain relevant, taking into account the role that this scientist and rep-
resentatives of his school played in the development of legal science. Without a doubt, it
was F.K. von Savigny, jurisprudence owes a deep and thorough perception of the historical
approach to the study of political and legal institutions.

The realities of modern political processes convince us that by transferring the area
of lawmaking to the sphere of civil society (“the spirit of the people”, in his terminology),
F.K. von Savigny, with all the complex and ambiguous attitude towards his theoretical-legal
and historical-legal heritage, formed the discourse of political and legal thinking that can
become especially relevant today.
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P.III. 3a6upoB”
0.3. CrapoBoiiToBa™

OCOBEHHOCTH CYAEBHO-ITEPEBOIYECKHX
MPABOOTHOILIEHH B COBPEMEHHBIX PEAJIUAX

AHHOmMayusa. B craTbe paccMaTpUBAKOTCI OCOOGEHHOCTH CyAeOHO-
nepeBOJYECKUX NPaBOOTHOLIEHUH. Camo no cebe noHsimue «cydebHblll nepe-
800» UCNO/Ib3YeMcsi NPUMEHUMEeNbHO K Hpudu4eckomy nepesody 8 WUPOKOM
CMbIC/e — He MOJIbKO 8 30aHuu cyda, HO makdxce 8 omdesieHUsIX NoAUYuU, ma-
MONCEHHbBIX yUpexrcOeHuUsIx u adgokamckux koHmopax. OguyuanvHolii cydebHblll
nepesod umeem 0080/1bHO HeA0/12YH0 UCMOPUI0, KOMOpasi HAYUHAeMmcsl o 3Ha-
MeHUMbIX 80eHHbIX npoyeccoe 8 HropHbepze (1945-1946 z2.) u Tokuo (1946-
1948 z2.).

Hezagucumo om npumeHsieMblX MexHUK, CydebHblll nepesod cusibHee
ecez0 omauvaemcsi om dpy2ux 8udo8 nepesoda NpucCmMaabHbIM SBHUMAHUEM
K amuyveckum gonpocam. Ha yposHe cmpamezuii nepegoda amo ompaxcaemcsi
8 mpe608aHUsIX MOYHOCMU, 6ecnpucmpacmHocmu U KOH@PUIeHYUAAbHOCMU.

Kawuesswie caoea: Koncmumyyus, cydonpoussodcmeo, cydebHblll ne-
peeod, nepegod4uk, NpagoOMHOUW eHUSL.

JIt0601 1OpUAMYECKUN JOKYMEHT COCTaBJIEH Ha f3bIKe clieuPpHUYecKOM U Xapak-
TePHbIM TOJILKO JJIs1 JAHHOT'O BU/Ia TEKCTA.

A3bIk npaBa ABJAETCA OJHUM M3 BXKHEUIIUX 3JIEMEHTOB IOPUCIPYAEHLUY, TaK KaK
OH TEeCHO CBfI3aH C BblpaKeHHeM IpaBa. Bonpocamu B3aMMo/leCTBUSA fI3bIKAa U IpaBa 3a-
HUMaeTCcs paszes HAyKHu — «[IpaBoBasi JMHTBUCTUKA» U KIOPUCIAUHTBUCTHUKAY.

B koHue XX Beka 6s1arofiapsi CJAUMSHUIO JMHTBUCTUYECKUX U IOPUAUYECKUX 3HAHUHU
BO3HUKJIA TaKasl JUCIHUIJIMHA, KaK IOPUCJAUHTBUCTUKA. BiepBble 3TOT TEPMHUH YIOTPEOUI
B 1976 r. HeMelKHUi y4EéHbIN-IMHIBUCT AnanbbepT [loasex, onpeaeauB AaHHBIN pasje
JIMHTBUCTUKH, KaK COBOKYIHOCTb BCEX MCCJEJ0BAaHHUM, KOTOpPble OTHOCATCA K BOIpOCaM
CBfI3M A3blKa U NPABOBbIX HOPM, U NIPU 3TOM OTBeYalOT BCeM TPeOOBAaHUSM COBPEMEHHOU
JIMHTBUCTUKU. B Poccuu TepMuH nosydus orsacky 6aarogaps pa6oram H./. 'osieBa, Tak-

* 3a6upoB Pamwib IllaBKaTOBUY - acpaHT KadeApbl TEOPHUU U UCTOPUHU TOCYAApCTBa U npasa YacT-
HOTO 06pa30BaTe/bHOTO YYPEX/IeHUs Bbicliero o6paszoBanus «l0puaudeckuit uHCTUTYT» (CaHKT-IleTep6ypr).
E-mail: matgip2017 @yandex.ru

HayuHbli pykoBoguTesb - KomapoB Cepreii AsieKcaHAPOBUY, Tpe3u/ieHT MexXpernoHaabHOM accolu-
alMy TEOPETHKOB roCyJapCTBa M MpaBa, HAyYHbIM PyKOBOAWUTeNb YacTHOro 06pa30BaTEbHOrO YUpeX/eHHs
BbICIIero o6pa3oBanus «Hpugudeckuit H”HCTUTYT» (CaHKT-IleTepOypr), mpodeccop kadeAphl TEOPHUH TOCyap-
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Ke HhCccejoOBaHWeM A3blKa Y NpaBa 3aHUMasiich T.M. banbixuna, A.A. Ymakos, A.B. Manb-
k0, A.®. YepaaHiueB u apyrue. CorsacHO MCCaeL0BaHUAM JUHIBUCTOB, HanpuMep, H./I. 'o-
JIEBBIM — 0O'bEKTOM HOPUCIUHIBUCTHUKHU SIBJISIETCS B3aUMOAEUCTBUE SI3bIKA U MIPaBa, f3bIKa
Y 3aKOHa, TaKXXe IOPUCJUHTBUCTUKA 3aHUMAETCH MCCJe[JoBaHUEM TeX CTOPOH fI3bIKa, KO-
TOpbIe 331eCTBYIOTCS B IPaBe.

AKTya/IbHOCTb HCCJIE[JOBAHUS IOPUJUUYECKOTO SI3bIKA 3aKJIOYAeTCs B TOM, YTO OH
ABJIAETCA JUHAMWYHO Pa3BUBAWIEN CUCTEMOM He TOJIbKO B 006JIaCTH MpaBa, HO U B ApY-
rux cpepax, Tak Kak HPUAUYECKUN SI3bIK CBSI3aH CO BCEMHU 00JIaCTSIMU OOLIeCTBEHHOU
»KU3HU 4YeJsioBeKa. i3HavyasibHO McciejoBaTe el BOJIHOBAJI BONPOC CTAHOBJIEHUS U Pa3BU-
TUS PUAUYECKOTO A3bIKa, HO BCKOpPEe OH CMEHUJICA Ha OoJiee aKTyaJbHYI0 IPO6JeMy: CO-
BpeMEHHOE HCI0Jb30BaHUe I3bIKa B OpUAUYECKOU chepe.

IOpuayyeckoMy A3bIKy CBOWCTBEHHA TOYHOCTb, ICHOCTb, UCIOJIb30BaHUE TEpPMHU-
HOB B CTPOTO OIpeJieJIEeHHOM CMbIc/ie. B 1opuanyecKkoM [OKyMeHTe OTCYyTCTBYeT [BY-
CMBICJIEHHOCTbD, TaK KaK [IpaBoBas HOpMa — NpeANKCcaHue, B KOTOPOM He MOXeT INPUCYT-
CTBOBAaThb [ABY3HAYHOCTb MbICAUA. OJHUM U3 Ka4yeCTB IOPUAUYECKOTO fI3bIKA SBJISETCS €ro
3MOLIMOHAJIbHAasA HEUTPaAJbHOCTD. JIF060M NOKYMEHT JOJKEH ObITh HallMCaH B HEUTpasb-
HbIX BIp@XK€HHUAX, He OKa3blBasi SMOLMOHAJIbHOIO /]aBJIeHUS Ha CyO'beKThI IIpaBa.

BakHO OTMETHUTB, UTO TEKCT IOPULUYECKOTO JJOKyMeHTa He MOXeT ObITb He3aBep-
IIEHHBIM, He JI0/DKEeH OCTaBJATb 3aMHTEPECOBAaHHOMY JIMLy BO3MOXHOCTb COOCTBEHHOIO
TOJIKOBAaHUS TeKCTa. B HOpMaTUBHO-NIPAaBOBOM aKTe JOJKHbI IPUCYTCTBOBATh BJIACTHBIE
bopMyTMPOBKHU, KOTOPbIE 061a7]al0T 0PULIMATbHBIM XapaKTepPOoM.

Kpome Toro, opujuuecKkuM TeKCTaM NpUCylLia 6e3JIMYHOCTb BbIpaXKe€HUs], TO €CTh
BbICKA3bIBaHUS HUCXOAAT OT abcTpakTHoro Jjuna. OTMevyaeTcs IUPOKOe yNnoTpebseHUe
cobupaTesbHbIX CYLeCTBUTEJbHbIX, HAIpUMep, [leTH, BbIOOPHI, MU CYLeCTBUTE/bHBIX,
KOTOpbIe BbIpaXKal0T COBOKYIHOCTb €/JUHCTBA: opy:He. YacTo ynoTpe6isiloTCs CJI0Ba, KO-
TOpble Ha3bIBAIOT JIOJEN N0 UX COLUAJBHBIM POJISIM WJM MO UX AEeUCTBUSIM, HallpuUMep,
CBUJETEJIb, KIUEHT WM abuTypueHT. Takue cioBa 3a npejesaMu HOPUAUYECKUX JOKY-
MEHTOB Ha3bIBAIOT KaHLeJSIPU3MBI.

/19 1opyuiuuecKoro f3blka He XapaKTepHO onucaHUe. B mokyMeHTax HeJomycThMa
BO3MOXXHOCTb BbIpa)KeHHsI COOCTBEHHOI'0 MHEHHS WJIM MasleHlIero OTKJIOHEHUS OT TEKCTa.

CinenyeT OTMETUTDb SI3BIKOBbIE U CTUJIMCTUYECKHE OCOOEHHOCTHU HPULHUYECKUX [10-
KYMEHTOB:

— mpeob6JaZlaHue KHUXKHBIX CJI0OB, OTCYTCTBUE CHUXKEHHOM JIEKCUKH, )KapTOHM3MOB
Y NPOCTOpPEYUH, a TaKKe 3MOLMOHAJIbHBIX CJOB U 060pPOTOB, HAPUMEP, MEXKAOMETHH,
BOCKJIMLIATEJIbHBIX U PUTOPHUUYECKHX BOIIPOCOB;

— HCINOJIb30BaHHUE OTIJIArOJIbHBIX CYLEeCTBUTEJIbHbIX, HAalpHUMep, BO30YXK/JeHMUe,
npecsieloBaHUE WU 3a/lep>KaHUeE;

— pacnpoCTpaHEHHOCTb HOPUJUYECKUX KJHIIe, HapuMep, BO3MECTUTb Yiiepo,
POU3BECTU OOBICK;

— HCNOJIb30BaHWE aHTOHUMOB, HallpUMeD, UCTeL, — OTBETYMK WJIH JelcTBUEe — 6e3-
JefICTBUE;

— NPSAMOU MOPAZOK CJI0B B IPEJIJIOKEHUH;

— Mpeob6JaZlaHue CI0XHbBIX IPeJJI0XKEHUN HaJl IPOCThIMU;

— LIMPOKOE pacnpocTpaHeHHWe NPHUYACTHBIX U JleelPUYacTHBIX 000pOTOB [4, . 34].

B HacTosillee BpeMsi NOCTOSIHHO BO3pacTalOUlMil UHTEPeC IPUCTOB U JIMHTBUCTOB
K pob6JieMaM cyZie6HOro nepeBo/ia, NosiBJieHUe HOBBIX UCCJIeJOBAaHUM B 3TOU cdepe Mmoka-
3bIBAlOT HEOOXOAMMOCTb O0Jiee YriyOoJEHHOTO U3YYeHUs OT/ieJIbHBIX aClIEKTOB 3aKOHO/,a-

57



Teopus rocysapcrsa 1 npaBa

TeJIbHOTO 00ecleyeHus] YETKOTrO M MOHSITHOTO fI3blKa CYJONPOU3BOJICTBA U [eJIONPOU3-
BOJZCTBA. B fleficTByO1IEM pOCCUIICKOM 3aKOHOZATe/IbCTBe HU Ha delepa/lbHOM, HU Ha pe-
TMOHAJIbHOM yPOBHE [0 CUX MOP HET HOPMAaTHBHOTO MPABOBOr0O aKTa O MepeBO/YeCKOU
JleITeJIbHOCTH U O CTaTyce MepeBOAYMKA B CyZJONPOU3BOJCTBE, B TO BpeMs KakK B 00JIb-
IIMHCTBE 3apy0eXXHbIX IPaBOBbIX CUCTEM YK€ MHOTO JIeT CYyLleCTByeT cepTUdUKaLuA Te-
pPEeBOJYUKOB, B TOM 4HcJie B chepe cyleOHOro nepeBosa (HanpuMep, «yCTHBIN CyAeOHbIN
nepeBoJ» UMeeT CTaTyC CaMOCTOATEJbHOTO BH/1A AeATeJbHOCTA B OTJIMYME OT MUCbMEH-
HOTO IIepeBo/a).

[IponieccyanbHble KOJEKChI, 00513bIBalOLIE OPraHbl CYyAONPOHU3BO/ICTBA, B MEPBYIO
odepezb Cy[bl, FapaHTUPOBATh Y4YaCTBYWOLIMM B Jiesie JIMLaM peaau3aluilo0 KOHCTUTYLU-
OHHOTO MpaBa Ha BbIOOP fI3bIKa 06lieHUd [1, cT. 26], He mpeAyCMAaTPUBAIOT JEeTalbHOTO
MeXaHHW3Ma 3TOU peasiM3al Uy, a CoAepKaT JIUIIb KpaTKUe NpeANyCcaHus O OpsAKe BbI30-
Ba U y4acTus epeBoJYHKa.

[IpoananusupoBaB cT. 18 YrosoBHO-nponeccyasbHoro kozekca P® [2], MoxHO
YBU/IETb ONpeJie/IEHHble HeICHOCTU M, COOTBETCTBEHHO, JABOSIKO TOJIKOBAaTb HEKOTOpHIE
HOpMBI. Hanpumep, pedb UZET 0 KJIHOYEBOW HOpPMe, CoZiepKallercs B 4acTU 3 JJAHHOU CTa-
ThY, IpelyCMaTPUBAIOILEHN, YTO €C/IM ClAe[CTBEHHble U CyJleOHble JOKYMEHTHI MOJJIeXaT
00513aTeJIbHOMY BPYYEHMIO MOJ03peBaeMOMYy, OOBUHSIEMOMY, a TaKXe JpPyrMM y4acTHHU-
KaM yroJIOBHOTO CYJONPOMU3BO/CTBA, TO YKa3aHHbIe JJOKYMEHTHI JOJ/KHbI ObITh IepeBe-
JleHbl Ha POJHOU fI3bIK COOTBETCTBYMOIEr0 y4aCTHHKA yroJ0BHOIO CYJONPOM3BOJCTBA
WJIM Ha fI3bIK, KOTOPBIM OH BJiaZieeT. [[py 3TOM B TeKCTe 3aKOHA He YTOYHSETCs, KaKUM
Jl0JDKeH OBbITb NMepeBOJ, 3THUX CJIEACTBEHHBIX U CyAeOHbIX JJOKYMEHTOB - YCTHBIM WJIHU
NHACbMEHHBIM.

Bonpocam knaccudpukalnvy U pasHOBUHOCTSM IepeBo/ia MOCBSLIEHO MHOXECTBO
rcciaenoBaHui. OCHOBATE/IM COBETCKOW (POCCUMCKOM) HAayKU NepeBOJOBeIEHHS, B YUC/IE
KOTOPBIX C/elyeT Ha3BaTb TaKHWX U3BECTHBIX YU€HbIX, Kak JI.C. Bapxyaapos, I'U. By6HoBa,
H.K. T'ap6oBckuii, B.H. Komuccapos, B.B. C106HUKOB, Ha3bIBalOT Cy/leOHbIN IepeBO/, OJTHOU
M3 pa3HOBU/IHOCTEH colMaJbHOr0 nepeBoaa [5].

B cyie6HOM npaKTUKe UCTIOIB3YIOTCA caefytouide GopMbl yCTHOTO EPeBO/a.

1) YcTHBIN mepeBoJ, yCTHOTO TEKCTa — MNPUMEHSETCA B XOJie NMPOU3BOJCTBA Bep-
6aJIbHBIX Cy[leOHBbIX U CAe/ICTBEHHbIX I€MCTBUH, CBA3aHHBIX C OJIlydyeHUeM UHPOpMALUHY,
10/laBaeMoOi B YCTHOM popMe; TaKOBBIMHU SIBJISIIOTCS JONPOCHl yYaCTHUKOB 1O JeJy, 04-
Hble CTaBKH, IPOBEPKU NIOKA3aHWM Ha MECTE, C/1e/ICTBEHHbIE SKCIIEPUMEHTHI U [JpyTHE;

- NOCJIe[0BaTe/JbHbIA NIepeBOJ, — 3TO PAa3HOBUAHOCTb YCTHOTO NMepeBOAa, MPHU KO-
TOPOM IePEeBOAYMK BBICAYIIMBAET TEKCT MO YacTsAM U NepeBOAUT ero B Nay3ax Mexay
3THUMHU 4YaCTSMU (€IMHULIAMU TEKCTa); UMEHHO 3TOT BU/] IBJSIETCS HauboJiee ynoTpeo6.is-
€MbIM Ha PAKTHKE;

— CUHXPOHHBIU NepeBO/J] — 3TO YCTHbIN NepeBO/I, OCYLLEeCTBJIsIEMbII 0JTHOBPEMEHHO
C MPOM3HEeCEeHUEeM TeKCTa OPUTHMHaJIa; NIPaKTUYECKU He BCTpevyaeTcs B CyZ0NPOU3BO/ICTRE,
IIOCKOJIbKY aJleKBaTHOe BOCIpPHUSITHE TAKOro IepeBoja CyAoM (ciefoBaTeseM, APYrUMHU
y4acTHUKaMU Ipoliecca) 6bp110 Obl BeCbMa 3aTPyAHEHHBIM; IO3TOMY CUHXPOHHBIN Iepe-
BO/l UCIOJIb3YeTCS B UHBIX cdepax [esdTeJbHOCTU — B paboTe cpesCcTB MaccoBod UHOp-
Mall1H, Ha /1eJI0BbIX BCTpedyaxX U Hay4YHbIX KOH$epeHIUsAX U T.I.;

— OJJTHOCTOPOHHUH YCTHBIN MlepeBo/, OCYILEeCTBJIsIEMbII TOJIBKO B OJJHOM HallpaBJie-
HUH, T.e. C UCXOJSALIEro f3blKa Ha KaKOM-J1060 ApYyrod — mepeBOJHOM A3bIK, TAKXKe HE MO-
»KeT 00ecrne4yuTb KOMMYHUKATUBHBIA 3 PeKT MexKy ydaCTHUKAMHU M0 JieJly, U I03TOMY He
MMeeT CMbICJIa ero NPUMEHSTh;
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- JIBYXCTOPOHHUU (MHOTOCTOPOHHUM) MEpPeBO/, — 3TO MOCJeJ0BATEIbHbIN YCTHBIN
nepeBo/, pa3roBopa [IByX UK 60jiee KOMMYHHUKAHTOB, OCYILECTBJIsIEMbIN C OJHOI0 A3bIKa
Ha Apyroil © 06paTHO; KMEHHO 3Ta ¢opMa YCTHOTO MepPeBO/AA SABJSETCA OCHOBHOM AJIf CY-
JleOHOU [1eATe/IbHOCTHU BO BCEM MHpe, UMesl B BUJY €€ COCTSA3aTesIbHBIM XapaKTep: CyJ
Y NIpe/iICTaBUTENM CTOPOH aKTUBHO Y4YacTBYIOT B NpeJCTaBJeHUHU U MCCJIe[JOBaHUU Jl0Ka-
3aTeJIbCTB, UTO NOOYK/1aeT UX HaXOJUThCS B IOCTOSIHHOM JIMaJIOTE.

2) YcTHBIM nepeBO/i MUCbMEHHOTO TEKCTa — 3PUTEJIbHO-YCTHBIN MepeBoj, UMelo-
1ielicsd B cyZileOHOM JieJie JOKYMEHTAIMU (MHBIMU CJI0BaMU, IIEPEBOJ, C JIUCTA).

[IpuBeieM MHeHHE NPAKTUKYIOLIEr0 epeBOJYMKA: «B X0/ 3ace/laHUsI 3PUTEbHO-
YCTHOMYy IlepeBOJly IOJBepralTCsd 3aK/J4YeHUs CyLeOHO-MeJULUHCKOW U CyaebHO-
NCUXUATPUUYECKON IKCIEPTU3BI, BbIJEPKKU M3 TEKCTOB 3aKOHOB, 3aKJ/IIOYEHUST IKCIEPT-
HbIX OPraHOB U KOMMCCUW, KPUMUHAJIUCTUYECKUX 3KCIEePTU3 (TPacoJoruyeckom, 6anau-
CTUYECKOH, rpadoyiorTu4ecKor, 6MO0JIOTUYECKON, UCKYCCTBOBEJUYECKOW U T.J.), TEXHUYe-
CKHe 3aKJIIDYEeHUs] U UHCTPYKIUH, BBIMCKU U3 aKTOB IPAXK/AAHCKOTO COCTOSIHUS, CIPABKH,
JloroBopa u Aip. Hepesiko 3T JOKyMeHThI B 3HaUMMBbIX YaCTAX 3a4UTbIBAOTCA» [8].

CyMTaeM BaKHbIM OTMETHUTH, YTO KPOMe CcepTUPUKAIUU CYy/leOHbIX TEPEBOUUKOB
B 3apyOeKHbIX CTPaHaX, UMEEeTCs TaKXKe pas/iMuve B CaMOU CTPYKType YroJ0BHOTO CYA0MpPO-
u3BoAcTBa B Poccuiickoit ®Penepanuu: aocyfiebHasa [eATeJbHOCTb MO YTOJOBHOMY Jesy
nocjie ero Bo30yxJeHus MOXeT JIMThcs OT 15-30 aHel 0 MHOTUX MecslieB, IPU 3TOM
pe3yJbTaThl BCeX CJe[CTBEHHBIX JeCTBUM OPraHoB [J03HaHUA (CaelCcTBUSA) QUKCUPYIOT-
csl B MUCbMEHHOU popMe B BH/Ie MPOTOKOJIOB U UHBIX MPOIECCYyalbHbIX aKTOB (JOKYMEH-
TOB). Ba’kHO MOHUMATh, YTO NMpeAbsiBJIeHUE 0OBUHEHUS MPOUCXOJUT 0 Cy/ia, U BpyYeHHUe
y4acTHHUKaM Ipouecca (mofo3peBaeMoMy, 0OBUHSeMOMY, IOTepIeBIIeEMY U APYyTHUM) Mpo-
[|eCCyaJIbHbIX aKTOB, KOTOpPbIE JOJKHbI ObITh UM BpYy4YeHbl 06513aTeJIbHO, B EPEBO/Ie Ha
A3bIK, KOTOPbIM OHM BJIQJIEIOT, IPOUCXOAUT TaKXKe B YCJIOBUSAX NpeJBapUTENbHOIO, a He
CyZleOHOrO C/1e/CTBUS.

B cynonpon3BoACcTBe eBpONENCKOM U aHIJI0-aMepPHUKAaHCKOU IIPAaBOBBIX CUCTEM yKa-
3aHHbIe JEeWCTBUS peasM3ylTCs HeNoCPeJCTBEHHO B CyZie C MCIO0JIb30BaHUEM MeXaHU3-
MOB COCTsI3aTeJIbHOTO npaBocyaus. [l03ToMy nepeBoAYHK, IPUBJIEKAEMbIN K CyZONPOU3-
BO/ICTBY, Ha3bIBAETCS «CYAEOHBIN».

[Tocko/IbKY cyZieOHble MpoLeypbl NPOUCXOAAT B YCTHOU popMe, «CyieOHbIN Npo-
1[lecC pa3BepThIBAETCS BO BpeMEHU U NPOTEKAEeT B OMNpeJleJIeHHbIX PUTYaJbHbIX ¢das3ax,
K KOTOPBIM OTHOCATCS 3a8513Ka (BCTyNHUTeJbHOE CJI0BO CyZbH), HapacmaHue (paccMoTpe-
HUe MaTepuasioB Jesa), Ky1bMmuHayus (IpeHusi CTOPOH), pa38s3ka (BbIHECEHHWE MPUTOBO-
pa)», NepeBOAUYMK aKTUBHO BOBJIEYEH B 3Ty JIBYCTOPOHHIOIO «OOPATHYIO CBSI3b» B PEXKUME
>KUBOTO BpEMEHH.

3) MoxeT npuMeHATbCA Takasg ¢opMa YCTHOTO MePeBO/a, KaK «UIYLIYyTaX» — nepe-
BO/[ «Ha yXO».

B yci0BuUSIX HemocpeACTBEHHOr0 MCCIe[J0BaHUS [I0Ka3aTeJNbCTB B CyJe 3Ta pas-
HOBU/IHOCTb BbIIII€0603HAYEHHOTO OJHOCTOPOHHEr0 YCTHOTO MnepeBoja HeapdeKTUBHA
B CBOEM HENOCpeACTBEHHOM cMbicie. [0aToMy [/l mylyTa)ka CylleCcTBYeT CIelualb-
HOe 000py/Zl0BaHUE, KOTOPOe NMepeBOJYNKH HA3bIBAIOT «ILENTAJI0»: 3TO KOMIJIEKT U3 pa-
JuonepejaTyuka (AJis MepeBOJYMKA) U MOPTATUBHBIX MPUEMHHUKOB [l MoJy4yaTesel
nepeBoja.

[Tockosibky U B Poccuiickoit ®efepanuy, v B APYyrux CTpaHax MUpa JAeHCTBYIOT 06-
LIeNPUHATbIE NPUHLUIbI HENOCPeACTBEHHOCTU U TJIACHOCTU CyZebHOro pasbupaTesib-
CTBa, 0ObIYHOW MPAKTUKOM CTaja ayJuoBueopukcanus cygebHoro nponecca. OAHaKO 3TO
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TpebyeT COOTBETCTBYIOLIEW TEXHUYECKOW OCHALIEHHOCTU 3aJI0B CyJleOHOTOo 3acefjaHus,
B TOM 4HCJIe U TEXHUKHU JJIS «LIeNTaJI0o».

TakuM 06pa3oM, B 3apy6exHOM NpaKTUKe CYL0NPOU3BO/CTBA LIMPOKO MPUMEHSET-
Cs1 yCTHBIU CyZleOHbIM epeBO/, B pa3HbIX CBOUX GpopMax.

Hanpumep, corsiacHo nosioxxeHusM [lponeccyasbHOro Kofiekca rpakjaHcKoro U yro-
JoBHOro cygonpousBozctBa llIBenuu (Rattegangsbalk) [20], «miBeackoe mpoiieccyasb-
HOe INpaBO He MNpeAyCMaTpUBaeT «HeJONyCTUMOCTU» J0Ka3aTeJbCTB, NO3TOMY LeH-
TpaJIbHOe 3Ha4YeHUe MoJy4yaeT OlleHKa JjoKa3aTeJbHOU CUJibl paKTOB IpeMeTa J0Ka3bl-
BaHuf (bevisvardering). B oTHOIIEHUH yCTHBIX MOKAa3aHUU 3TO BbIpakaeTcsl MOCPEJ-
CTBOM IIpeJleJIbHOTO BHUMAHHUA K AeTaldaM U QOoKyca CyAbU U NPUCIKHBIX HA ABYX ac-
NeKTax - JA0CTOBepHOCTb mnokaszaHul (tillforlitlighet) u y6enutenbHocTh cBUAeTENS
(trovardighet).

IOpucivHrBUCTHYECKHE HCCAeJ0BaHUA MOATBEPXKAAKT, YTO pedyb YYACTHUKOB
npolecca MOXeT ObITh 3asiBJieHA B KayeCTBe Jl0Ka3aTesJbHOro pakTa U CTaTb 0O’ bEKTOM
IOpUANYECKON OLIEHKU» [6].

[IlucbMeHHBIN NepeBOJ, — 3TO MepeBOJi, BbINOJHEHHbIH B MUCbMeHHOU $opMe, oc-
HOBHBIMH Pa3HOBU/IHOCTSIMHU KOTOPOTO SABJASIOTCSA CJeAyIOLHeE:

- NMCbMEHHBIN NepeBoJ; MMCbMEHHOTO TEKCTA; B JOCYAeOHOM U CyleOHOM NpOU3-
BOJICTBE IO YTOJIOBHBIM JiesiaM B Poccuiickoii @enepanuy npuMeHsieTcs JAJs NepeBoja
NpoLeCcCya/bHbIX aKTOB OPTaHOB IIpeBapUTeJbHOIO paccjaeJO0BaHusA U Cy/id, BaXKHeNLIu-
MU Cpefyd KOTOPBIX ABJSAITCA pelleHUs (IOCTAaHOBJIEHUS, NPUTOBOPHI), COoAeprKaliue
$opMyIMPOBKY 06BUHEHH JIMLA B IPECTYIJIEHUH;

- NMCbMEHHBIY NepeBOo/; YCTHOI'O0 TEKCTa; epeBo/, YCTHOI'O TeKCTa, BbINOJTHEHHbIN
B MUCbMEHHON popMe; IpUMeHeHHe BO3MOXKHO, HallpUMep, NIpU Nojade U Npuéme 3asB-
JIEHUS] OT UHOCTPAHHOTO IpakJlaHWHA O MpecTyneHUur B nopsjake cT. 141 YIIK nub60 3a-
sIBJIEHUs O siBKe C TOBUHHOM (cT. 142 YIIK);

- IMCbMEHHbIH NlepeBo/, ayAM03aUCH MOXKEeT IPUMEHATBCS [1J1s1 IUCbMEeHHOU QUK-
calMM CJIeZICTBEHHOI0 UJIHA CyleOHOr0 JelCTBUS, IPOBEeAEHHOTO YCTHO C y4acTUEM JIMLA,
He BJIAZIEIOLLEr0 SA3bIKOM CYJIONPOU3BO/CTBA; /J1 IPOBEPKU NPABUJIBHOCTH YCTHOIO CY-
JlebHOTO nepeBo/ia, KaK U NepeBo/ia MUCbMEHHbIX JOKYMEHTOB U NPOLecCyalbHbIX aKTOB,
Kor/ia nnepej CyZjoM BO3HHUKaeT COMHeHHe B JJOCTOBEPHOCTH JI0Ka3aTe/bCTB, 0Jy4YeHHbIX
C IOMOLIbIO IepeBoAYMKa [7] U Ap.

TaknuM 06pa3oMm, cyieOHBIN NTepeBo/; IPeACTaBIsseT HauOO/IBLIYIO CI0KHOCTb, TaK KaK
TpebyeT OT NepeBOAYHMKA HAaBBIKOB MCII0JIb30BAaTh LIMPOKHUH KPYT JIEKCUYECKUX eJJUHUL] U3
pasHbIX cep yesoBeYeCKOU JIeTeJIbHOCTH: OT ClelHa/lbHbIX I0pUAYECKUX KaTeropuil 10
COBpEeMEHHBIX pa3roBOpHBIX eANHUL,. Cyjle6HOMY IepeBo/ly IPUCYLIM CBOU OCOOEHHOCTH, Xa-
paKTepHble JJis1 3TOM 06J1aCTU BOKaOyJIsAphl, crenudUiecKkue TEPMUHbI U GPOPMYJIUPOBKH,
KOTOPBIEe YacTO CJIOXKHBI /IJ11 IOHMMaHUS OObIYHBIM YeJIOBEKOM 6e3 I0pHUANYEeCcKOro obpa-
30BaHUA.

OTMeTHuM, 4YTO He BCe S3bIKU COJep:KaT aHAJIOTH IOPUJUYECKUX KaTeropui, Ju6o
NepeBOJYMK He MMeeT TAaKUX 3HAHUMW, YTO BbI3bIBaeT 3aTpPyJHEHUA IpU IlepeBojie, T.K.
B /IaHHOM cCJly4ae He06X0JMMO pa3bsICHUTb NOHATUS IOpUAUYECKUX KaTeropui. T.e. mepe-
BOJIYUKY CJeJlyeT He TOJIbKO 3HaTbh NMEepPeBO/, CJI0B, HO U 3HATh UX HPUAUYECKHUUN CMBICI,
JIJIs1 TOTO YTOOBI IepeiaTb UX CMBIC/ YeJI0BEKY, KOTOPbIM UCI0JIb3YeT YCJAYyTry epeBoAY -
Ka U He 00J1a/laeT clelyaJbHbIMU 3HaHUSMU B chepe ropucnpygeHuuu. [Ipuyem cyqeo6-
HBIY [IepeBoJi IPOU3BOJUTCSA B YCAOBUAX AedULIMTa BpEMEHH, B TPYZHOW 3MOLIMOHAIbBHOU
06CTaHOBKe.
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Beab nepeBoYMK paboTaeT C JIMIjaMH, HAaXOASAIIMMHUCS B HENPUBBIYHON 0OCTaHOB-
Ke U B COCTOSIHUHU JUCKOMOpTa AJis HUX, YTO NPSAAMO CKa3blBaeTCs Ha UX NoBefeHUHU. [le-
PEBO/IUMK HE MMeeT BO3MOXXHOCTU BbIOUPATh TeKCT nepeBoja. OH nepeBOAUT JIMOO TOT
TEKCT, IPe0CTaBJIsIeMbI C/lefloBaTe/IeM WU Cy[0M, IMOO OH MepeBOAUT CJIOBA yYaCTHUKA
CyZ,0NIPOU3BO/CTBA. B ciy4dae, ycTHOM $oOpMBbI NlepeBoja NepeBOAYMK IPOU3BOAUT NEPEBOJ
CUHXPOHHO JINOO TOCJe[0BaTe/JbHO C pevbl0 yYyacTHUKA CyJebHOro mpoiecca. B ciaydae
NMCbMeHHOU GOpMBbI llepeBo/ia NePEBOAUYHK JJO/KEH OCYLIECTBUTD IlepeBO/, B Ha3Ha4YeHHbIN
€My CpOK, TaK KaK CyO'beKT NPaBONPUMEHUTE/IbHOU AeATEIbHOCTHA OTPaHUYEH MPOLECCyasb-
HbIMU CPOKaMHU.

CiemoBaTesIbHO, CTOUT COTJIACUTBbCA C MHeHWeM, Hanpumep, JIJI. BacuiabeBou-
KappaieBckoii, KoTopasi Bbl/IBUTAeT Ha NMEPBBIN IJIaH BONPOC 0 HEOOXOJUMOCTH MPHUBJIE-
YeHHMS B KauyecTBe NIepeBOJYMKa B YTOJIOBHOM CyZ0IPOU3BO/CTBE He aOCTPAKTHOIO JIMILA,
CBOOOJIHO BJIaJI€I0LIEr0 A3bIKOM, a MPOdeCcCUOHAI0B, 3aHUMAIIUXCA CyAe0HbIM NlepeBo-
JIOM KaK OCHOBHBIM BHUJIOM [eAATEeJbHOCTH. B Mo/ib3y AaHHOrO yTBepXKJeHUS TOBOPUT
ONBIT 3apy0OeXHbIX CTpaH, TAe CyLleCTBYeT NpoleccyasibHasd GUrypa NPUCSKHOTO Iepe-
BOJYHMKa [3].

B KOHCTUTYLMAX, B IpOLlecCyaJbHbIX KOJEKCaX U UHbIX 3aKOHAX MHOTMX 3apy0ex-
HBIX IOCYZlapCTB UMEIOTCS MOJI0KEHUS, IPeJ0CTaBJISIONINE IPABO UCII0JIb30BaHUS POJLHO-
ro s3blka (ec/JM TaKOBOM OTJIMUEH OT rOCyJapCTBEHHOr0) B cyaonpousBojcTBe. [locpen-
CTBOM TaKOTO peryJIMpOBaHus 3aKpenJsieTcsl COLUaJbHOe, MyOJIUYHOEe U IPAaBOBOE 3Haue-
HUe NepeBoJjYMKa B cdepe CyJ0NPOU3BO/CTBA.

CorsiacHo ctaTbe 30 3akoHa ABctpasiuu oT 1995 roga N2 2 «O npejcTaB/eHUU [10-
KasaTeJsbCTB» (pen. oT 25.10.2018) [9], «cBUA€eTENb MOXKET NPEJCTABUTH CBeJleHUs 0 QaK-
Te yepe3 NepeBOJUYMKA, 32 UCK/IIOYEHUEM CIy4yaeB, KOrja CBUJeTe b CIOCOOeH MTOHUMATh
Y TOBOPUTD Ha aHIJIMMCKOM fI3bIKe B Mepe, JOCTaTOYHOM JJisl MOHUMaHUsA U Jauu Hajjie-
»KalllUX OTBETOB Ha BONPOCHI, KOTOpPble MOTYT BO3SHUKHYTb B OTHOLUEHWU NpeJiCTaBJIEH-
HbIX (aKTOBY.

[IlynkTbl 1 ¥ 2 ctaTbu 31 3akoHa ABcTpasiuu oT 1995 roga N2 2 peryiMpyroT gady
NOKa3aHUM JIMLIAMU C HApyLIEeHUsSIMU CayXa WJAU peuu: «1) cBUJeTesb, HECIOCOOHBIN
CJbIIIATh B JIOCTATOYHOM CTENEeHU, MOXKEeT ObITh OMPOILEH JIIOObIM MPHUEMJIEMbIM 06pa-
30M; 2) CBUJeTeJb, HECIOCOOHBIM TOBOPUTDb B JJOCTATOYHOM CTENleHU, MOXKeT JaTh MOKa-
3aHMUS C UCNI0JIb30BAHUEM JIIOOBIX IPHUEMJIEMbIX Cpe/icTB». CorsiacHo NyHKTY 4 cTaThu 31,
BbILIEeNIepEeYUC/IEHHOE «... HE BJIUSEeT Ha MPaBO CBUJAETeJSl, K KOTOPOMY HNPUMEHSETCS
HaCTof1as CTaThsl, IPEACTAaBJATh CBeJleHUs 0 GpaKTe yepe3 NepeBOJAUYMKA COTJIACHO CTa-
Tbe 30».

[IyakT 1 ctaTbu 22 3akoHa ABcTpasinu oT 1995 roga Ne 2 «O npeacTaB/ieHUH 10Ka-
3aTesnbCTB» (peA. oT 25.10.2018): «JIuno Jo/KHO MO0 NPUHATH NPUCATY, IUOO ClenaThb
TOpP>KECTBEHHOE 3asiBJIEHUE NepeJ, TEM, KaK BbICTYIaTh B POJIM EPEBOAUYMKA B CYyleOHOM
nporecce».

Ctatbss 219ZD 3akoHa ABcTpaiuu N2 6 oT 1901 rogma «O TamoxkHe» (pef. OT
07.08.2019) [10] ycTaHaB/IMBaeT:

«1. B cayyasix, Korjga TaMO>Ke€HHBIW CAYXKaLUKA UJIU TOJIUMLENCKUH, 3a/lep>KUBal0-
IIMH JINLO COTJIACHO HACTOALEeMY pa3ziesly, UMeeT AOCTaTOYHble OCHOBAaHUSA CYMUTATh, YTO
JIMLIO HeCnoco6HO, BBU/y HEJOCTATOYHOrO 3HAHUS AHIJIMWCKOTO SI3bIKa WJW MO J060U
Jlpyroil NpuyYrHe, BeCTH AUaJIOT B yCTHON $opMe Ha NpHUEMJIEMOM YPOBHEe NIOHMMAaHUS aH-
TJINMCKOTO fI3bIKA, CAYXKAllUK A0JKeH NpeANpUHATh BCe HE0OXOAUMble Haru AJjs obec-
NeyeHUsl TOTO, YTOObI HA BCeX 3Talax 3aJiepKaHus JIMLA, KOrja C HUM OCyLleCTBJSETCS
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b6ecesa WM KOTJa 3TO JIMIO COBepllIaeT obpallleHue, JIUI0, UMelollee NPaBoO BbICTYNATh
B KauecTBe MepeBOAYMKA, IPUCYTCTBOBAJIO U BBICTYNAJIO B KayeCcTBe NepeBOJYHKaA B Lie-
JISIX BeJIEHUs AuaJora.

2. l[lynkT 1 HacToAlllel CTaTbU He MPUMEHSIETCS, eC/IM 3aJlepKaHHoe JIUL0 U JIULO,
C KOTOPBIM OH BeJIET JUaJIOT, CIOCOOHBI:

a) BECTHU AWaJIOoT Ha f3blKe, OTJIMYHOM OT aHIJIMKCKOTO, Ha MPUEMJIEMOM YPOBHE
NOHUMaHUSA; UIU

b) BecTu Araor Ha y10BJIETBOPUTENBHOM YPOBHE JIIOOBIM IPYTUM 00pa3oM».

Cratba 128 «IlpepgocrtaBieHve mnepeBofjuyvka» 3akoHa wTata HoBbiil HOxHBIM
Yanbc (ABctpanus) Ne 103 ot 2002 roga «O mpaBooXpaHUTENbHBIX OpraHax (MoJHOMOYMS
Y 06s13aHHOCTH )» (pef. oT 25.06.2019) [11] dukcupyerT:

«1. OTBeTCTBEHHBIX 3a COZepKaHUe N0/, CTPaXKer 3a/lepKaHHOTOo JIMLA WX 3alllv-
1aeMOro MOJ03peBaeMOro J0/DKeH NPUHATh Mephbl K 00eclied4eHUI0 MPUCYTCTBUA Nepe-
BOJIYMKA JJIS1 TAKOTO JIMLA B CBA3U C JIOOBIMU CJI€ICTBEHHBIMU JIeMCTBUSMH, B KOTOPbIX
JIMLO I0JDKHO NMPUHMMATh y4acTUe, eCIM OTBETCTBEHHBIM 3a COJeprKaHUe IMOJ, CTpaxken
VMMeeT JJ0CTaTOYHble OCHOBAHUS CYUTATh, YTO JIML0 HECTIOCOOHO:

a) BBUJYy HeJJOCTaTOYHOI'0 3HAHUS aHIJIMMCKOTrO f3blKa BECTH JUaJIOT Ha aHTJIUM-
CKOM fI3bIKe Ha JOCTaTOYHOM YPOBHEe NOHMMaHUs UJIH

b) BBUy KaKON-/1M60 OrpaHUYEHHOCTH PU3UYECKUX UM YMCTBEHHBIX BO3MOXHO-
CTel BeCTH AYaJIor Ha J0CTaTOYHOM YPOBHE NOHUMaHHUS.

2. OTBeTCTBEHHBIN 3a cojep:KaHUe MOJ, CTpaKed J0JKeH YOeAUTbCS B TOM, 4TO
JII0Oble TaKue CJieICTBEHHbIE AeWCTBUS OTKIa[bIBAlOTCA 10 NPUOBLITHS IEpeBOJYHKA.

3. TeMm He MeHee, OTBETCTBEHHbBIH 3a COZlepKaHMe MO/, CTpaXkel He 00s13aH:

a) MpUHUMATh Mephl AJs obecrneyeHUs] NPUCYTCTBUA NepeBOAUYMKA, €CJU OTBET-
CTBEHHBIW 3a cojZilep:KaHue N0/, CTpakeld UMeeT JOCTaTOYHble OCHOBAHHUS MoJaraThb, YTO
CJI0’KHOCTh ObecriedyeHUs] NIPUCYTCTBUSI NepeBOAYMKA JeJslaeT COoOJIoieHne TpeGboBaHUU
NPaKTUYECKU HEOCYIECTBUMBIM, UJIU

b) oTksiagbIBaTh JI00ObIE TaKUe CeACTBEHHbIE JeUCTBUS, €C/IM OTBETCTBEHHbIHN 3a
cojiep:kaHMe Mo/, CTpaXked MUMeeT J0CTaTOYHble OCHOBAHUS M0J1araTh, YTO HEOTJIOXKHOCTb
CleJCTBUSA, IPUHUMAsl BO BHUMaHUe 6e30MacHOCTb APYTHUX JIUL, AeslaeT TaKoe OTKJa/bl-
BaHMUe HEONpaBJaHHbIM.

4. Ec/iv mepeBOAYMK He MOXKET PUCYTCTBOBATh /JIl JIUILA B CBSA3U C JIIOObIMU Clle/I-
CTBEHHBIMHU [IeMICTBUSMH, B KOTOPBIX JIMLO [JOJPKHO IPUHUMATh y4acTHe, OTBETCTBEHHBIU
3a cojep:KaHUe MOJ, CTpaxKed [AO0JKEH B3aMeH OpraHrh30BaTh JJi JidLa TesepOHHYI0
Cay>0y nepeBo/a.

5. OTBeTCTBEHHbIN 3a COZep>KaHUe MOJ, CTpakel JOoJKeH yOoeJUTbCd B TOM, YTO
JII0Oble TaKue CJeiICTBEHHbIe eHCTBUS OTKJIAAbIBAOTCS 10 MOMEHTA JJOCTYITHOCTH TeJle-
¢dboHHOU cyKObI NepeBoa.

6. TeM He MeHee, OTBETCTBEHHBIU 3a coJlep:KaHue M0/ CTpaXkell He 00513aH:

a) NpMHUMAaTb Mepbl JJisi ob6ecrieyeHus AOCTyNa K TesepoHHOHN cayxbe nepeBo/ia,
eCJI1 OTBETCTBEHHBIN 3a CcoJZiep:KaHUe MOJ, CTpakKel UMeeT JO0CTaTOUYHble OCHOBAaHUS IO-
JlaraThb, YTO CJIOXKHOCTb 0OecliedeHUs1 TaKOro nepeBo/ia JeJaeT coboseHue TpeboBaHUM
MPaKTUYECKU HEOCYILECTBUMBIM, UJIU

b) oTksiagbIBaTh JI00ObIE TaKUeE C/eACTBEHHbIE JeUCTBUS, €C/IM OTBETCTBEHHbIN 3a
cojiep>kaHue MO/ CTpaXkel UMeeT J0CTaTOYHble OCHOBAHUs M0JlaraTh, YTO HEOTJIOXKHOCTh
C/1eICTBHUS, IPUHKMMas BO BHUMaHUe 6e30MacHOCTb JIPYTUX JUl, AejlaeT TaKoe OTKJaJbl-
BaHUe HeOoNpaBAAHHbIMY.
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Cratbsa 80 3akoHa Hosou 3enanauu ot 2006 roga N2 69 «0O npejcTraBieHUH OKa-
3aTeabCcTB» (pex. oT 12.11.2018) [12] onpenenseT:

«1. OTBETUYUK B yrOJIOBHOM Mpoliecce UMeEeT NPaBO Ha NOMOIb B COOOIEHUH, B CO-
OTBETCTBUHU C HACTOALIUM Pa3zesioM U JIIOObIMU perjiaMeHTaMy, BbINMYLeHHbIMU B paMKax
HacToALero 3aKoHa, C LieJIbIo —

a) MO3BOJIUTb OTBETYMKY NOHSATH NPOLECC U

b) naTh Noka3aHusl, €CIM OTBETUYUK TaK M0OXKeJIaeT.

2. lloMo1b B COOOLIEHUN MOXET ObITh MpeAoCTaBJeHa OTBETYMKY B YTOJIOBHOM
npoliecce Ha OCHOBAHUHU 3asiBJI€EHUSI OT OTBETUMKA B MpOLlECCe WM MO0 UHUIIMATUBE
Cyabu.

3. CBuZieTe b B rPaXKJaHCKOM WJIM YTOJIOBHOM IPOIiecce UMeeT MPaBo HAa MOMOUIb
B COOOIEHMU COIJIACHO HACTOfAIEMYy pasfielly U JIIOObIM perjJiaMeHTaM, BbINYIeHHbIM
B paMKax HacTos1ero 3aKoHa, C 1jeJIbl0 00eCeYUuTh ITOMY CBHUAETEJI0 BO3MOXXHOCTD JaTh
NOKa3aHMUs.

4. IloMolb B COOOLEHUM MOXKET ObITh NMpeJCTaBJeHa CBHUJETEN0 Ha OCHOBAaHUHU
3adBJIEHUs OT CBU/JeTeJIsl MJIU JIIOOOU CTOPOHBI B IIpOLiecce UM Mo MHULHaTuBe CyJbu...».

CtaTbs 81 3akona HoBoit 3enanauu ot 2006 roga Ne 69 (pen. ot 12.11.2018):

«1. [loMo1b B cO0OIIEHHMU He 00513aTeJIbHO JO/DKHA NMPef0CTaBAATbCS OTBETYUKY
B YTOJIOBHOM npolecce, ecau Cy/ibsi CHUTAET, YTO OTBETYHUK —

a) MOXeT B JOCTaTOYHOW CTeleHU NIOHUMAThb POoLecc U

b) ecny oTBeTYHK pellaeT JaTh MOKa3aHHUS, OH MOXKET B JIOCTATOYHOW CTENEeHH MOo-
HUMaTb BOMPOCHI, 33/laHHbIE YCTHO, U CIOCOOEH HaJ/IeXallluM 06pa30oM Ha HUX OTBETUTb.

2. llomouib B cOOOLIEeHUN He 0053aTeJIbHO A0JKHA NPefoCTaBAAThCS CBUAETEIO
B I'PaX/IaHCKOM WJIM YTOJIOBHOM Ipoliecce, ecau CyJibsi CYUTAET, YTO CBUJIETENb MOXKET
B ZJOCTAaTOYHOM CTelNeHU NOHUMAaThb BONPOCHI, 3a/laHHbIe YCTHO, U CIOCOOEH HaJJlexKaliuM
06pa3oM Ha HUX OTBETHUTb.

3. Cyabsi MOXKET YKa3blBaTh, KAKOUW TUII IOMOIIM B COOOILEHUH I0/KEH MTPEIOCTaB-
JIITbCS1 OTBETUYUKY WUJIU CBUJIETEIION.

CorsiacHo nyHkTaM 1, 2 u 3 crateu 7 «[IpaBo Ha McnoIb30BaHKe HOBO3€eJIaH/ CKOTO
»KECTOBOTO fI3blKa B CyJeOHOM mpoliecce» 3akoHa HoBo# 3enanguu ot 2006 roga Ne 18
«0 HoBo3esnaH/ICKOM >KeCcTOBOM si3bliKke» (pea. oT 17.10.2016) [13]:

«1. B 11060M cyie6HOM npolecce, 1060e U3 CleAYIIUX JUL, MOXKET UCII0JIb30BaTh
HOBO3eJIaH/,CKUU )KeCTOBBIN A3bIK B CJly4ae, eCJIM POAHBIM UJIH MPeJ0YUTaeMbIM I3bIKOM
JIULA SIBJISI€TCSI HOBO3€eJIaHICKU M KeCTOBbIH fA3BIK:

a) Jito60M cayKalUi cyjAa, TpUOyHa/lla UKW OpraHa, B BeIeHUU KOTOPOro BeJETCs
NpoLecc;

b) s1t06ast cTopoHa UK CBU/IETEb;

) JT060M y4acTBYIOUIMH B Mpolecce aBOKAT WUJM APYroe JIULO, IpeAcTaBJsoliee
CTOpPOHY B IIPOIieCCE;

d) sir060e ipyroe JIMLO C TO3BOJIEHUS NpeJce/laTebCTBYOLIEr0 JUIIA.

2. llpaBo Hcno0/1b30BaTh HOBO3€JIAHJCKUK >KECTOBbIM $3bIK, MNpPeL0CTaBJsSEMOE
NYHKTOM 1, He -

a) JlaéT MmpaBO KAaKOMY-JMO6O0 JIHIY, TIepeYucJIeHHOMY B 3TOM IYHKTe, Tpe6bOoBaTh,
4YTOOBI JIFD60E JIMLO, He SIBJSAILIeecs epeBOJIYNKOM, MIPUMEHUTEJIbHO K 1ieJisIM Npolecca
obpaliasoch UM OTBeYaso eMy UM el Ha HoBo3es1aH/iCKOM eCTOBOM fI3bIKE; HUJIH...

3). B cayyasx, korga npejceaTebCTBYIOLEe JIUI0 B JIIOOOM CyZleOHOM Mpolecce
OCBEeJIOMJIEHO O TOM, YTO Jito60e JIML0, UMEIoIlee, COTJIACHO MYHKTY 1, MpaBO UCHOJIb30-
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BaTb HOBO3€JIaH/CKUM >KECTOBbIM f3bIK B 3TOM MPOLECCE, HAMEPEBAETCS 3TUM IpPaBOM
BOCIIOJIb30BaThCS, NpeJceaTe/bCTBYIOILEe JULO 0053aHO 06eCneyruThb JOCTYNHOCTb 06-
JIaZIaI0ero JOCTaTOYHOU KBaTMPUKALMEN TepeBOAUNKa».

CorsiacHo nyHKTy «k» cratbu 35 KoHcTtutynuu H0xHo-AdpukaHckon Pecny6ivku
oT 11.10.1996 (pen. ot 01.02.2013) [14]:

«(3) JItoboe 06BUHSIEMOE JIULO0 UMEET NMPaBO Ha CIpaBeAJIMBbIN Cy/[i, BK/IOYalOlee
B cebs MpaBo... HAXOAUTbCS Ha Cy/leOHOM pa3bupaTesbCTBE Ha S3bIKEe, KOTOPbI OOBUHS-
eMoe JIMI0 TOHUMAET, UJIH, eCJIU 3TO IPAKTUYECKU HEOCYLeCTBUMO, Ha IepPeBOJ, Cy/leOHO-
ro npoijecca Ha 3TOT SI3bIK».

CorsiacHo nyHKTY 2 ctaTbu 6 3akoHa HxHo-Adpukanckou Pecny6suku ot 1944
Ne 32 (pegn. ot 2013 roma) «O maructparckux cygax» [15] «Eciu B yrosoBHOM Ipolecce
NpeACTaBJATCA J0Ka3aTeJbCTBa Ha A3bIKEe, KOTOPbIM OOBUHSIEMBbIM, 10 MHEHHUIO CY/a,
BJIaJleeT HeJOCTAaTOYHO, Cy/lOM JI0JKEH ObITh BbI3BaH KOMIETEHTHbIN NepeBOLYHUK C Le-
JIbIO IlepeBO/ia TaKUX J0Ka3aTeJbCTB Ha A3bIK, KOTOPbIM OOBUHSEMBIN, IO CBOEMY 3asIB-
JIEHUIO WJIM TI0 MHEHHUIO Cy/ia, JOCTaTOYHO BJaJieeT, BHEe 3aBUCUMOCTH OT TOTO, SBJISETCS
JIU S13bIK, HA KOTOPOM IpeJCTaBASITCA A0Ka3aTeJbCTBa, OJHUM U3 OPUILHAIbHBIX A3bI-
KOB, UJIM BHe 3aBUCUMOCTH OT TOTO, BJaJleeT JIU Npe/CTaBUTENb OOBUHSAEMOIO SI3bIKOM,
MCII0JIb30BaHHBIM B [J0Ka3aTeJbCTBAX».

CorstacHo noanyHKTy «f» nyHkTa 2 ctatbu 11 [loctanoBnenus 'oHkoHra «O busie
o npaBax ['oHkoHra» ot 1991 roga (I'1aBa 383 3akoHoB ['oukoHra) (pea. ot 2017 roza)
[16] «Ilpu nmpenbsBeHHH OOBUHEHHS B COBEPIIEHUM YTrOJIOBHOI'O NpaBOHApPYLIEHUS,
KaXKJ bl UMeeT MPaBo Ha CJeAyollie MUHUMa/bHble TapaHTUX Ha PaBHbIX OCHOBAaHUSIX... —
NoJIy4yaTh OeClJIaTHY0 MOMOIb NepeBOAYMKA, eCAM OH HeCnocoOeH NOHUMAaThb UJIU TOBO-
PUTB Ha AA3bIKE, KCII0JIb3YEMOM B CYJEe...».

CorsiacHo nyHKTY 5 cTtatbu 280 YrosioBHO-npoleccyasibHOro kKozekca CHHranypa
oT 2010 roga (pea. ot 2018 roga) [17] «ecau su1o, fesarolee 3asBJAeHUe, He TOHUMAET
AHTJIMHCKUH f3bIK, CyZleOHBbIA Mpolecc J0KeH ObITh YCTHO NepeBe/ieH [IJisl HEr0 Ha €ero
SI3bIK WJIM SI3bIK, KOTOPbIM OH MOHUMAET...».

®epepanbubiii 3akoH ABcTpuu oT 13.02.2013 «06 aAMUHUCTPATUBHOM CyZ0NpPO-
usBozcTBe» (pea. ot 14.08.2018) [18] B § 38a ycTaHaB/1MBaeT, 4TO:

«1. Eciu 06BMHSIEMOE JINL0 B HEJOCTATOYHOU CTENeHU 3HaeT HEMELKUH f3BIK, S1B-
JISIeTCS TJIYXUM WJIM CTPaZiaeT OT 3HAYUTEJbHbIX HAapYyLIEeHUH cIyxa WU peyd, OHO UMeeT
IpaBO Ha HCNOJb30BaHHUE NepeBOJYUKA. JTO NPUMEHSETCS, B YaCTHOCTH, K J0Ka3aTeJslb-
CTBaM, 3aTparMBarwlUM 0O0BUHSEMOrO, IPEHHUSM, a TaKXKe, 10 TPeOOBaHUIO, K COOOLIEHHUIO
00BUHSEMOTrO0 JIMLa C aIBOKATOM 3alllUThl, €CIM 3TO HENOCPEeJCTBEHHO CBSI3aHO C Cy/e6-
HbIM IPOLIECCOM WJIM JPYTHUM JeUCTBUEM, B KOTOPOM y4acTByeT OOBHUHSIEMBIA U B KOTO-
poM 151 cOBJII0/JeHUsI UHTEPEeCOB 0OBUHAEMOTr0 TpebyeTcs yyacTHe 3alUThl.

2. Eciiu nepeBo/, Ha fI3bIK, IOHATHbI OOBUHSIEMOMY, He MOXET OBbITh NPeOCTaB-
JIeH B pa3yMHbIM CPOK U €CJIM JIMYHOE NPUCYTCTBUE NepeBOJUNKa He TpebyeTcs [JJis obec-
neyeHHUs CIpaBe/JINBOro CyZ,e6HOro Npolecca, nepeBo/;, B COOTBETCTBHUU C TEXHUYECKUMU
BO3MOXHOCTSIMU aZJMUHUCTPATUBHOTO CyZa, MOXXET OCYLIeCTBJSATHCS C MOMOIbI0 TEXHU-
YeCKHUX CpeJiCTB AJis lepeJlaul TEKCTA U U300paKeHHU .

3. Ecnu 31O Heob6xoAMMO A1 obecrniedeHUsI MpaB Ha 3alMTy U Ha CIpaBeJIMBbIN
Cy[Zl, OTBETYHUK, B HEJJOCTATOYHOW CTEeNeHU 3HAIIUN HeMeLKUW 3bIK, UMeeT NpaBO Ha
noJiyueHrWe MUCbMEHHOT0 NepeBo/ia CyLleCTBEHHbIX JOKYMEHTOB B pa3yMHbIH CpOK... [1o
TpebOBaHHWIO OOBUHSIEMOI0, OH MOXET MOJIyYUTh MMCbMEHHBIN NepeBO/ IPOYUX ONpe/e-
JIEHHBIX JJOKyMEHTOB, IPX YCJI0BUH, YTO HEOOXOAMMOCTh TAKOT0 IepeBo/ia B I0CTAaTOYHOU
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Mepe ollpaB/iaHa WU o4eBHU/HA. [[UCbMeHHBIM IepeBO/, MOXKET ObITh 3aMeHEH YaCTUYHbIM
IIepeBO/IOM CYLeCTBEHHOI'0 COZlep>KaHus UJIM YCTHBIM I1epeBOJIOM.

4. O6BUHSIEMOE JIMLIO JA0XKHO ObITh YBEOMJIEHO Ha SI3bIKE, KOTOPBIK OHO MOHUMa-
eT, 0 CBOEM IIpaBe Ha UCII0JIb30BaHUE YC/IYT NepeBoJYHKa.

O6cTOATE/ILCTBA TAKOIO YBEJOMJIEHUS JOJKHBI ObITh MMCbMEHHO 32 MKCUPOBAHBI.

5. OTka3 0O6BHHSAEMOrO JIMLA OT MMCbMEHHOTO NepeBO/Jja pa3pelléH TOJAbKO B CJy-
4asx, KOTia OHO OBbLJIO 3apaHee NPOMHPOPMUPOBAHO, HA A3BIKE, KOTOPOE OHO ITOHUMAeT,
0 ero Wju eé npaBax ¥ N0C/Je[CTBUAX OTKA3a...».

YroJsioBHO-iponieccyasbHbIi Kogekc ABcTpuu oT 1975 roaa (pen. ot 25.10.2018)
[19] B § 56 3aKkpenisieT caeAyIOILYI0 HOPMY:

«1. O6BMHAEMOEe JIML0, He TOBOpsllee WM He MOHUMalwllee fA3blKa, HA KOTOPOM
IPOXOJAUT CyAeOHbIM Mpoliecc, MMeeT NPaBo Ha nepeBof (MyHKT 2). [Ipy Heo6XoAUMOCTH
JUI obecriedeHMd NIPaB Ha 3alUTY Y COpaBeAJIMBBIN CyJl, OOBUHSAEMbIN TaKXe UMeeT Ipa-
BO Ha NMCbMEHHBIN NepeBOJ, CYLeCTBEHHBIX JOKYMEHTOB (MYHKT 3), KOTOPbIN J0JKEH
OBITb NIpeIOCTaBJIeH B pa3yMHBIH CPOK...

2. Ycnyru nepeBoja J0JDKHBI IPeOCTaBAATHCA B YCTHOM $opMe, B YAaCTHOCTH [JI
[I0OKa3aHMM, 3aTparuBamILX 06BUHAEMOr0, IPpeHUH U, 10 3alpocy, A5 001 eHUsI 0OBUHSe-
MOTO C ero 3aKOHHOM 3alUTOM, ec/IM Takoe COOOLIeHHe HEeNOCPeACTBEHHO CBSAI3aHHO C 3a-
CyLIMBaHMeM I0Ka3aHUH, CAylIaHUEeM Jiesla, paCCMOTPEHUEM KaJlob WM JPYyrux Xoja-
TauCTB. B ciyyasx, korga nepeBo/; Ha A3bIK, HA KOTOPOM OOBHHsI€MbIM TOBOPUT UJIK KOTO-
pbI OH MOHMMaeT He MOXeT ObITh MPeJloCTaBJIeH B pa3yMHOe BpeMsl B MecTe CcyZe6HOro
C/IyLIaHUsl, IepeBOJ, MOXKET ObITh IPEJOCTaBJEH C IOMOILbI0 TEXHUYECKUX CPeJCTB Mepe-
Jladu TeKCTa M M300pakeHUM, KpoMe CJiydyaeB, KOrJa JIMYHOe IPUCYTCTBUE NepeBOJYMKa
Heob6X0AUMO //1s1 obecriedyeHus ClipaBeJ/IMBOro Cy/a.

3. CymecTBeHHbIMU JJOKYMEHTAMM SABJAITCA OpJiep U cyZebHOe ofo0peHHe ape-
CTa... TUCbMEHHOe 000CHOBAaHNeE YI0JI0BHOTO /leJIONPOU3BO/CTBA, PellieHHe 0 3a/iep>KaHuU
WJIM O NPOJIJIEHUU 3a/iep>KaHusl, 0OOBUHUTEJbHBIN aKT U MoJJiexallee 06>KaJT0BaHUIO pe-
lIeHHe Cy/a...

4. Ilo 3anpocy 06BUHSIEMOTrO JIUIA, APYTUe, KOHKPETHO MepeyrcieHHble JOKyMeH-
Thl JOJDKHBI ObITh IlepeBe/ieHbl B IMCbMEHHOM BH/le, IPY YCJIOBUH, YTO HEOOXOIUMOCTh
nepeBo/ia B IOHMMaHUU NyHKTa 1 onpaB/jaHa UM o4yeBUAHA. [lepeBo/ cylecTBEeHHBIX J10-
KYMeHTOB (MYHKT 3 U 4) MOXeT ObITh OrpaHUYEH MepPeBOOM TOM YaCTH JOKYMEHTa, KO-
TOpas fBJSAETCS peJieBAaHTHOU [/ OTBeTYMKA M JOCTATOYHOM [JI NOHUMAaHHUA TOrO,
B 4€M OH 0OBUHSAETCH.

5. [lucbMeHHbBIN NepeBoJ MOXKET ObIThb 3aMeHEH YCTHBIM NEPEBOJIOM UJIH, €CJIU OT-
BETYMK Npe/CTaBJIeH aiBOKAaTOM 3allUThl, yCTHBIM KPAaTKHUM HU3JI0’)KeHHEM, IIPH YCJIOBUH,
YTO TAKOW YCTHBIA NlepeBO/, UM YCTHOE KpAaTKOe U3JI0’KeHHe He NpensaTCTBYeT paBy Ha
CripaBe/JINBbIH Cy/,.

6. OTka3 06BHMHAEMOr0 OT NMCbMEHHOIO I[lepeBo/Jia paspelléH TOJBKO B CAy4Yasx,
€CJIM OH OblJ 3aBe/I0MO OCBE/IOMJIEH O €r0o UJIM eé NpaBax U MoC/Ae/[CTBUSAX OTKA3a...

7. Eciv 06BUHAEMBIN AABJIAETCA TJIYXUM UJIM HEMBIM, JJ0JKEH OBbITh BbI3BaH Cyp/,0-
nepeBOJYUK, €C/IM 0OBUHSIEMOE JIUIO0 CIIOCOOHO C HUM 0611aThCA. B MpoTHBHOM ciy4ae,
JLOJDKHBI IpeANPUHUMATLCS MONBbITKU HalaJUTb COOOLIeHUe C OOBHUHSIEMBIM JIMLIOM IIO-
CpeACTBOM NMCbMa WJIM JIIOOBIM APYTUM 06pa3oM, KOTOPBIM 0GBHMHSAEMOE JIML0 CIIOCOOHO
U3bACHATBCAY.

TakuM 06pa3oM, pe3roMUpys BCe BBILIEU3JI0)KEHHOE, MOXKHO CZiesIaTh BBIBOJ O TOM,
YTO TOYHOCTb U SICHOCTb CyZleOHOro nepeBojia — 3TO IJIlaBHOe TpeboBaHUe K JIIOOOMY Ie-
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peBoAYMKY. KaxkJblil HI0OAHC Cy[eOHOro mpolecca, KaXAblil OTTEHOK HPUAUYECKOr0
TepMHHA WJIW NOHATHUSA JOJ>KEH HAUTHU OTpakeHUe B TEKCTE NepeBeJeHHOr0 IOKYMEHTa.
YnyuieHue 1060 Meso4M WM TOHKOCTH Ipoliecca YpeBaTO BbIHECEHHWEM HECIpaBe[i-
JIMBOTO UJIK OTKPOBEHHO HEOJIarONpPUSTHOTO CyieOHOr0 pelleHus 0 paccCMaTpUBAEM O-
My Jegy.

[lepeBoj, IOpUAMYECKON JOKYMEHTALUN WU JPYTUX TEKCTOB CONPSKEH C MPUMe-
HEHUEM Y3KOCIEeUaJTN3UPOBAHHbIX TEPMUHOB. JII060M NMPaBOBOW TEKCT, CO3JaHHBIM Ha
OCHOBE OPUTHMHAJIbHOTO UHOS3bIYHOTO JOKYMEHTA, [0JI’)KEH C aOCOI0OTHOM TOYHOCTHIO Te-
pelaBaTh CMbICJ U HOPMAaTHMBHbIEe MOHATHSA NepBOUCTOYHUKA. Ecium nHpopmanus o6yaet
No/laHa HETOYHO WU HENMpPaBUJIbHO 0pOpPMJIEHA, TO TAKOW JJIOKYMEHT OyJeT MONpPOCTy MNpH-
3HaH HeleHCTBUTEIbHBIM.
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Regardless of the techniques used, what distinguishes judicial translation
from other types of translation is its close attention to ethical issues. At the level of
translation strategies, this is reflected in the requirements for accuracy, impartiali-
ty and confidentiality.

Key words: Constitution, legal proceedings, judicial translation, translator,
legal relations.

Any legal document is drawn up in a language specific and characteristic only of this
type of text.

The language of law is one of the most important elements of jurisprudence, as it is
closely related to the expression of law. A branch of science deals with issues of interaction
between language and law - “legal linguistics” or “jurislinguistics”.

At the end of the 20th century, thanks to the fusion of linguistic and legal knowledge,
such a discipline as jurislinguistics arose. This term was first used in 1976 by the German
linguist Adalbert Podlech, defining this section of linguistics as the totality of all studies that
relate to the relationship between language and legal norms, and at the same time meet all
the requirements of modern linguistics. In Russia, the term became publicized thanks to the
works of N.D. Goleva, T.M. also studied language and law. Balykhina, A.A. Ushakov,
A.V. Malko, A.F. Cherdantsev and others. According to research by linguists, for example,
N.D. The main object of jurislinguistics is the interaction of language and law, language and
law; jurislinguistics also studies those aspects of language that are involved in law.

The relevance of the study of legal language lies in the fact that it is a dynamically
developing system not only in the field of law, but also in other areas, since legal language
is connected with all areas of human social life. Initially, researchers were concerned with
the issue of the formation and development of legal language, but it soon gave way to
a more pressing problem: the modern use of language in the legal field.

Legal language is characterized by accuracy, clarity, and the use of terms in a strictly
defined sense. There is no ambiguity in a legal document, since a legal norm is a prescrip-
tion in which ambiguity of thought cannot be present. One of the qualities of legal language
is its emotional neutrality. Any document must be written in neutral terms, without exert-
ing emotional pressure on legal subjects.

It is important to note that the text of a legal document cannot be incomplete and
should not leave the interested party the possibility of his own interpretation of the text.
The regulatory legal act must contain authoritative language that is of an official nature.

In addition, legal texts are characterized by impersonality of expression, that is,
statements come from an abstract person. There is a widespread use of collective nouns,
for example, children, elections, or nouns that express a set of unity: weapons. Often words
are used that name people by their social roles or by their actions, for example, witness,
client or applicant. Such words outside of legal documents are called clericalism.

Legal language is not characterized by description. The possibility of expressing
one's own opinion or the slightest deviation from the text is unacceptable in documents.

It is worth noting the linguistic and stylistic features of legal documents:

— the predominance of book words, the absence of reduced vocabulary, jargon and
vernacular, as well as emotional words and phrases, for example, interjections, exclamato-
ry and rhetorical questions;

— use of verbal nouns, for example, excitement, pursuit or detention;

— prevalence of legal clichés, for example, to compensate for damage, to conduct
a search;
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use of antonyms, for example, plaintiff - defendant or action - inaction;
direct word order in a sentence;

— predominance of complex sentences over simple ones;

— wide distribution of participial and participial phrases [4, p. 34].

Currently, the ever-increasing interest of lawyers and linguists in the problems of
judicial translation, the emergence of new research in this area shows the need for a more
in-depth study of certain aspects of the legislative provision of clear and understandable
language for legal proceedings and office work. In the current Russian legislation, neither
at the federal nor at the regional level, there is still no normative legal act on translation
activities and on the status of a translator in legal proceedings, while in most foreign legal
systems there has been certification of translators for many years, including in the field ju-
dicial translation (for example, “oral judicial translation” has the status of an independent
activity in contrast to written translation).

Procedural codes that oblige judicial bodies, primarily the courts, to guarantee the
persons involved in the case the exercise of the constitutional right to choose the language
of communication [1, Art. 26], do not provide a detailed mechanism for this implementa-
tion, but contain only brief instructions on the procedure for calling and participating in an
interpreter.

Having analyzed Art. 18 of the Criminal Procedure Code of the Russian Federation
[2], one can see certain ambiguities and, accordingly, interpret some norms in two ways.
For example, we are talking about the key norm contained in part 3 of this article, which
provides that if investigative and judicial documents are subject to mandatory delivery to
the suspect, accused, as well as other participants in criminal proceedings, then these doc-
uments must be translated into the native language of the corresponding participant in
criminal proceedings or in the language he speaks. At the same time, the text of the law
does not specify how the translation of these investigative and judicial documents should
be - oral or written.

Many studies have been devoted to the issues of classification and types of transla-
tion. The founders of the Soviet (Russian) science of translation studies, including such fa-
mous scientists as L.S. Barkhudarov, G.I. Bubnova, N.K. Garbovsky, V.N. Komissarov, V.V. Sdob-
nikov, call judicial translation one of the types of social translation [5].

The following forms of interpretation are used in judicial practice.

1) Oral translation of spoken text — used in the course of verbal judicial and investi-
gative actions related to obtaining information provided orally; these include interroga-
tions of participants in the case, confrontations, on-site verification of testimony, investiga-
tive experiments and others;

- consecutive translation is a type of oral translation in which the translator listens
to the text in parts and translates it in pauses between these parts (text units); it is this
type that is most used in practice;

- simultaneous translation is an oral translation carried out simultaneously with the
pronunciation of the original text; practically does not occur in legal proceedings, since ad-
equate perception of such a translation by the court (investigator, other participants in the
process) would be very difficult; therefore, simultaneous translation is used in other areas
of activity - in the work of the media, at business meetings and scientific conferences, etc.;

- one-way interpretation, carried out in one direction only, i.e. from the source lan-
guage to any other - the translated language - also cannot provide a communicative effect
between the participants in the case, and therefore it makes no sense to use it;
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- two-way (multilateral) translation is a sequential oral translation of a conversa-
tion between two or more communicators, carried out from one language to another and
back; It is this form of interpretation that is fundamental to judicial activity throughout the
world, bearing in mind its adversarial nature: the court and representatives of the parties
actively participate in the presentation and examination of evidence, which encourages
them to be in constant dialogue.

2) Oral translation of a written text — visual-oral translation of the documentation
available in a court case (in other words, translation from a sheet).

Let us cite the opinion of a practicing translator: “during the meeting, the conclu-
sions of forensic medical and forensic psychiatric examinations, excerpts from the texts of
laws, conclusions of expert bodies and commissions, forensic examinations (traceological,
ballistic, graphological, biological, art history, etc.) are subject to visual-oral translation.
etc.), technical reports and instructions, extracts from civil status acts, certificates, con-
tracts, etc. Often these documents are read out in significant parts” [8].

We consider it important to note that in addition to the certification of court inter-
preters in foreign countries, there is also a difference in the very structure of criminal pro-
ceedings in the Russian Federation: pre-trial activities in a criminal case after its initiation
can last from 15-30 days to many months, while the results of all investigative actions bod-
ies of inquiry (investigation) are recorded in writing in the form of protocols and other
procedural acts (documents). It is important to understand that the filing of charges occurs
before the trial, and the delivery of procedural acts to the participants in the process (sus-
pect, accused, victim and others), which must be handed to them, translated into the lan-
guage they speak, also occurs in preliminary conditions, and not judicial investigation.

In the legal proceedings of the European and Anglo-American legal systems, these
actions are carried out directly in court using the mechanisms of adversarial justice. There-
fore, a translator involved in legal proceedings is called a “judicial”.

Since judicial procedures take place orally, “the trial unfolds in time and takes place
in certain ritual phases, which include the beginning (the judge’s opening statement), the
build-up (consideration of the case materials), the climax (the debate between the parties),
and the denouement (the sentencing).” , the translator is actively involved in this two-way
“feedback” in real time.

3) A form of oral translation can be used, such as “chuchoutage” - translation “by ear”.

In the conditions of direct examination of evidence in court, this type of one-way
interpretation described above is ineffective in its immediate sense. Therefore, for
chuchoutage there is special equipment, which translators call a “sear”: this is a set of a ra-
dio transmitter (for the translator) and portable receivers for the recipients of the trans-
lation.

Since generally accepted principles of immediacy and publicity of judicial proceed-
ings apply both in the Russian Federation and in other countries of the world, audio-video
recording of the trial has become common practice. However, this requires appropriate
technical equipment in courtrooms, including equipment for “searing”.

Thus, in foreign judicial practice, oral judicial translation in its various forms is
widely used.

For example, according to the provisions of the Swedish Procedural Code of Civil
and Criminal Procedure (Rattegangsbalk) [20], “Swedish procedural law does not provide
for the “inadmissibility” of evidence, therefore the assessment of the evidentiary value of
the facts of the subject of proof (bevisvardering) is of central importance. In relation to oral
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evidence, this is expressed through extreme attention to detail and the judge and jury's fo-
cus on two aspects - the credibility of the evidence (tillforlitlighet) and the credibility of the
witness (trovardighet).

Legal linguistic research confirms that the speech of the participants in the process
can be declared as an evidentiary fact and become the object of legal assessment” [6].

Written translation is a translation performed in written form, the main types of
which are the following:

- written translation of written text; in pre-trial and judicial proceedings in criminal
cases in the Russian Federation, it is used to translate procedural acts of preliminary inves-
tigation bodies and the court, the most important among which are decisions (decisions,
sentences) containing the wording of accusing a person of a crime;

- written translation of oral text; translation of oral text in written form; application
is possible, for example, when submitting and receiving an application from a foreign citi-
zen about a crime in accordance with Art. 141 of the Code of Criminal Procedure or state-
ments of confession (Article 142 of the Code of Criminal Procedure);

- written translation of an audio recording can be used to record in writing an inves-
tigative or judicial action carried out orally with the participation of a person who does not
speak the language of the proceedings; to check the correctness of oral judicial translation,
as well as the translation of written documents and procedural acts, when the court has
doubts about the reliability of evidence obtained with the help of a translator [7], etc.

Thus, judicial translation is the most difficult, as it requires the translator to use
a wide range of lexical units from different spheres of human activity: from special legal
categories to modern colloquial units. Judicial translation has its own characteristics, vo-
cabulary typical for this area, specific terms and formulations, which are often difficult to
understand by an ordinary person without a legal education.

Note that not all languages contain analogues of legal categories, or the translator
does not have such knowledge, which causes difficulties in translation, because in this case,
it is necessary to clarify the concepts of legal categories. Those. the translator should not
only know the translation of words, but also know their legal meaning in order to convey
their meaning to a person who uses the services of a translator and does not have special
knowledge in the field of jurisprudence. Moreover, court translation is carried out under
time pressure and in a difficult emotional environment.

After all, a translator works with people who are in an unusual environment and in
a state of discomfort for them, which directly affects their behavior. The translator does not
have the ability to select the translation text. He translates either the text provided by the
investigator or the court, or he translates the words of a participant in the proceedings. In
the case of oral translation, the translator translates simultaneously or sequentially with
the speech of the participant in the trial. In the case of a written translation, the translator
must carry out the translation within the deadline assigned to him, since the subject of law
enforcement activities is limited by procedural deadlines.

Therefore, it is worth agreeing with the opinion of, for example, L.L. Vasilyeva-
Kardashevskaya, who brings to the fore the issue of the need to engage as a translator in
criminal proceedings not an abstract person who is fluent in the language, but profession-
als engaged in judicial translation as the main activity. This statement is supported by the
experience of foreign countries where there is a procedural figure of a sworn translator [3].

In the constitutions, procedural codes and other laws of many foreign countries
there are provisions granting the right to use the native language (if it is different from the
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state language) in legal proceedings. Through such regulation, the social, public and legal
significance of the translator in the field of legal proceedings is consolidated.

According to Article 30 of the Australian Evidence Act 1995 No. 2 (as amended on
October 25, 2018) [9], “a witness may present information about a fact through an inter-
preter, except in cases where the witness is able to understand and speak English to the
extent sufficient to enable us to understand and provide appropriate answers to questions
that may arise regarding the facts presented.”

Section 31(1) and (2) of the Australian Act 1995 No. 2 governs the giving of evi-
dence by persons with hearing or speech impairments: “1) a witness who is unable to hear
sufficiently may be questioned in any reasonable manner; (2) a witness who is unable to
speak sufficiently may testify by any reasonable means.” According to Article 31, paragraph
4, the above “... does not affect the right of a witness to whom this article applies to present
information of fact through an interpreter in accordance with Article 30.”

Clause 1 of Article 22 of the Australian Evidence Act 1995 No. 2 (as amended on
10/25/2018): “A person must either take an oath or make a solemn declaration before act-
ing as an interpreter in court proceedings.”

Article 219ZD of the Australian Customs Act No. 6 of 1901 (as amended on
08/07/2019) [10] establishes:

"1. In cases where a customs officer or police officer apprehending a person under
this section has reasonable grounds to believe that the person is unable, due to insufficient
knowledge of the English language or for any other reason, to communicate orally to an ac-
ceptable level of understanding of the English language, the officer shall undertake all nec-
essary steps to ensure that, at all stages of a person's detention, when the person is inter-
viewed or when the person makes an appeal, a person qualified to act as an interpreter is
present and acts as an interpreter for the purpose of the dialogue.

2. Paragraph 1 of this article does not apply if the detained person and the person
with whom he is conducting a dialogue are capable of:

a) communicate in a language other than English to an acceptable level of under-
standing; or

b) carry on the dialogue at a satisfactory level in any other way.”

Article 128 “Provision of an interpreter” of the Law of the State of New South Wales
(Australia) No. 103 of 2002 “On Law Enforcement Agencies (Powers and Responsibilities)”
(as amended on June 25, 2019) [11] states:

"1. The custodial officer of a detained person or protected suspect must arrange for
the presence of an interpreter for such person in connection with any investigative activi-
ties in which the person is required to participate if the custodial officer has reasonable
grounds to believe that the person is unable to:

a) due to insufficient knowledge of the English language, conduct a dialogue in Eng-
lish at a sufficient level of understanding or

b) due to any limitation of physical or mental capacity, to conduct dialogue at a suffi-
cient level of understanding.

2. The Custodial Officer must ensure that any such investigative actions are deferred
until the arrival of an interpreter.

3. However, the person responsible for detention is not obliged to:

a) take steps to ensure the presence of an interpreter if the custodial officer has rea-
sonable grounds to believe that the difficulty of ensuring the presence of an interpreter
makes compliance impracticable, or
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(b) delay any such investigative action if the custodial officer has reasonable
grounds to believe that the urgency of the investigation, having regard to the safety of other
persons, makes such delay unjustified.

4. If an interpreter is unable to be present for a person in connection with any inves-
tigative activities in which the person is required to participate, the custodial officer must
arrange a telephone interpretation service for the person in lieu.

5. The Custodial Officer must ensure that any such investigative actions are deferred
until a telephone translation service is available.

6. However, the person responsible for detention is not obliged to:

a) take steps to provide access to a telephone translation service if the custodial of-
ficer has reasonable grounds to believe that the difficulty of providing such translation
makes compliance impracticable, or

(b) delay any such investigative action if the custodial officer has reasonable
grounds to believe that the urgency of the investigation, having regard to the safety of other
persons, makes such delay unjustified.”

Article 80 of New Zealand Act No. 69 of 2006 “On the Presentation of Evidence” (as
amended on 11/12/2018) [12] defines:

"1. A defendant in a criminal proceeding has the right to assistance in reporting, in
accordance with this section and any regulations issued under this Act, for the purpose of -

a) allow the defendant to understand the process and

b) testify if the defendant so wishes.

2. Assistance in reporting may be provided to a defendant in criminal proceedings
on the basis of a statement from the defendant in the proceedings or on the initiative of the
Judge.

3. A witness in a civil or criminal proceeding has the right to assistance in making
a communication under this section and any regulations issued under this Act to enable
that witness to give evidence.

4. Assistance in reporting may be provided to a witness on the basis of an applica-
tion from the witness or any party to the proceeding or on the initiative of the Judge...”

Article 81 of the New Zealand Law of 2006 No. 69 (as amended on 11/12/2018):

"1. Aid to report need not be granted to a defendant in a criminal proceeding if the
Judge is of the opinion that the defendant is -

a) can sufficiently understand the process and

b) if the defendant chooses to testify, he can sufficiently understand the questions
asked orally and is able to answer them appropriately.

2. Assistance in reporting need not be provided to a witness in a civil or criminal
proceeding if the Judge is of the opinion that the witness can sufficiently understand ques-
tions asked orally and is able to answer them appropriately.

3. The judge may specify what type of communication assistance should be provided
to the defendant or witness.”

According to paragraphs 1, 2 and 3 of Article 7 “The right to use New Zealand Sign
Language in legal proceedings” of the New Zealand Law of 2006 No. 18 “On New Zealand
Sign Language” (as amended on 10/17/2016) [13]:

"1. In any legal proceeding, any of the following persons may use New Zealand Sign
Language if the person's native or preferred language is New Zealand Sign Language:

(a) any officer of the court, tribunal or authority having jurisdiction over the pro-
ceedings;
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b) any party or witness;

c) any participating lawyer or other person representing a party to the proceeding;

d) any other person with the permission of the presiding officer.

2. The right to use New Zealand Sign Language under paragraph 1 does not -

a) entitles any person listed in this clause to require any person other than an inter-
preter, for the purposes of the proceedings, to address or respond to him or her in New
Zealand Sign Language; or...

3). Where the presiding officer in any proceeding is aware that any person entitled
under paragraph 1 to use New Zealand Sign Language in that proceeding intends to exer-
cise that right, the presiding officer must ensure that a suitably qualified interpreter is
available.”

According to paragraph “k” of Article 35 of the Constitution of the Republic of South
Africa dated 10/11/1996 (as amended on 02/01/2013) [14]:

"(3) Any accused person has the right to a fair trial, which includes the right... to
have the trial heard in a language that the accused person understands or, if this is not
practicable, to have the trial translated into that language."

According to paragraph 2 of Article 6 of the Magistrates' Courts Act of 1944 No. 32
(as amended in 2013) [15] “If in a criminal proceeding evidence is presented in a language
which the accused, in the opinion of the court, does not speak sufficiently, the court a com-
petent translator must be called to translate such evidence into a language in which the ac-
cused, on his application or in the opinion of the court, is sufficiently proficient, regardless
of whether the language in which the evidence is presented is one of the official languages,
or regardless of whether the representative of the accused speaks the language used in the
evidence.”

According to Article 11(2)(f) of the Hong Kong Bill of Rights Ordinance 1991 (Chap-
ter 383 of the Laws of Hong Kong) (2017 edition) [16] “When charged with a criminal of-
fence, everyone has the right to the following minimum guarantees on an equal basis... - to
receive free assistance from an interpreter if he is unable to understand or speak the lan-
guage used in court...".

According to Article 280(5) of the Singapore Code of Criminal Procedure 2010 (as
amended in 2018) [17] “if the person making the statement does not understand English,
the proceedings shall be interpreted for him in his language or the language which he un-
derstands...".

The Austrian Federal Law of 02/13/2013 “On Administrative Proceedings” (as
amended on 08/14/2018) [18] in § 38a establishes that:

"1. If the accused person has limited knowledge of German, is deaf or has significant
hearing or speech impairments, he or she has the right to have an interpreter available.
This applies in particular to evidence involving the accused, pleadings, and, if requested, com-
munications between the accused person and defense counsel if directly related to a trial or
other action in which the accused is involved and in which the best interests of the accused
are served. defense involvement is required.

2. If a translation into a language understandable to the accused cannot be provided
within a reasonable time and if the personal presence of the translator is not required to en-
sure a fair trial, the translation, in accordance with the technical capabilities of the administra-
tive court, may be carried out using technical means for transmitting the text and images.

3. If necessary to ensure the rights to defense and to a fair trial, a defendant who
does not have sufficient knowledge of the German language has the right to receive a writ-
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ten translation of essential documents within a reasonable time... At the request of the ac-
cused, he may receive a written translation of other specified documents, subject to pro-
vided that the need for such a translation is sufficiently justified or obvious. Written trans-
lation may be replaced by partial translation of essential content or oral translation.

4. The accused person must be notified, in a language he understands, of his right to
use the services of an interpreter.

The circumstances of such notification must be recorded in writing.

5. Refusal by an accused person of translation is permitted only in cases where he or
she has been informed in advance, in a language that he or she understands, of his or her
rights and the consequences of refusal ...”

The Austrian Criminal Procedure Code of 1975 (as amended on October 25, 2018)
[19] in § 56 establishes the following rule:

"1. An accused person who does not speak or understand the language in which
the trial is being conducted has the right to interpretation (paragraph 2). If necessary, to
ensure the rights to defense and a fair trial, the accused also has the right to a written
translation of essential documents (paragraph 3), which must be provided within a rea-
sonable time...

2. Interpretation services must be provided orally, in particular for testimony in-
volving the accused, arguments and, upon request, for communication by the accused with
his legal defense if such communication is directly related to the hearing of testimony,
a hearing, the consideration of complaints or other motions. In cases where translation into
a language that the accused speaks or understands cannot be provided within a reasonable
time at the place of hearing, translation may be provided by means of technical means of
transmitting text and images, except in cases where the personal presence of an interpreter
is necessary for ensuring a fair trial.

3. Essential documents are a warrant and judicial approval of arrest ... written justi-
fication for criminal proceedings, a decision to detain or extend detention, an indictment
and an appealable court decision ...

4. At the request of the accused person, other specifically listed documents must be
translated in writing, provided that the need for translation within the meaning of para-
graph 1 is justified or obvious. The translation of essential documents (points 3 and 4) may
be limited to the translation of that part of the document that is relevant to the defendant
and sufficient to understand what he is accused of.

5. Written translation may be replaced by oral translation or, if the defendant is rep-
resented by defense counsel, an oral summary, provided that such interpretation or oral
summary does not interfere with the right to a fair trial.

6. The refusal of the accused to provide translation is permitted only in cases where
he or she was clearly informed of his or her rights and the consequences of refusal...

7. If the accused is deaf or mute, a sign language interpreter must be called if the ac-
cused person is able to communicate with him. Otherwise, attempts must be made to estab-
lish communication with the accused person by letter or in any other way in which the ac-
cused person is capable of communicating.”

Thus, summarizing all of the above, we can conclude that the accuracy and clarity of
judicial translation is the main requirement for any translator. Every nuance of the legal
process, every shade of a legal term or concept must be reflected in the text of the translat-
ed document. Omission of any detail or subtlety of the process is fraught with the adoption
of an unfair or frankly unfavorable court decision in the case under consideration.
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Translation of legal documentation or other texts involves the use of highly special-
ized terms. Any legal text created on the basis of an original foreign language document
must convey with absolute accuracy the meaning and normative concepts of the original
source. If the information is submitted inaccurately and incorrectly formatted, then such
a document will simply be declared invalid.
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C.B. UrHaTbeBa"
0.3. CrapoBoiiToBa™
I'.H. KpmxkaHoBckasa™

BbI30Bbl COBPEMEHHOY ®EMHUHUCTCKOM MMOJIUTUKE
B OBJIACTH IIPAB YEJIOBEKA HA IIPUMEPE
CEKCYAJIM3UPOBAHHOI'O0 HACUJIUSI BOEHHOI'O BPEMEHU

AHHOmMayusa. B cmamve aHaau3upyromcsi 0CHO8Hble MmeHOeHYuu 8 U3-
MeHeHUU heMUHUCMCKOU noAumuKu 8 pside cCmpaH Ha hpumepe CeKcyaausupo-
8AHHO20 HACU/USI BOEHHO20 8pemeHU. Ocoboe 8HUMAHUe asmopbl ydeasitom
meopemuyveckum pazpabomkam 6 06/1acmu 2eHOepHbIX UCC/Aed08aHUL, HOBbIM
aKmya/abHbIM memam, 6pocaryjux 8bi308 NOJAUMUYECKOU OMNnpagHoli mouke
KOHUYeNnyuu «1CeHCKUX Npas 4es108eKa».

Kawuesswie caoea: gemuHusM, cekcyasnbHoe Hacuaue, 2eHdep, 2eHdep-
HAsl NOAUMUKA, NPpAsa JHceHWUH, HapyuleHue Npas 4e/108eKd.

TepMuH «peMHUHU3M», KaK U CaMO fIBJIeHHE UMeeT J0CTaTOYHO JaBHIOK HCTOPUHU.
B Poccun oHo BosHukJIO elle B XIX Beke. Ujgess pemrHu3Ma 3ak/04asack B 60pbOe KeH-
IIMH 32 JIy4lllhe YCA0BUS KU3HHU, ObITa, TpyZa. ITO OTPA3UJIOCh U HAa pa3JIMYHbIX COLlMa/Ib-
HbIX PEBOJIOLHUAX, B CJIe[ICTBUU KOTOPBIX, BO MHOTUX CTPaHaxX JaHHas Lesb Oblja JOCTHUT-
HyTa. B Hame ctpaHe, nocsie OKTSAOpbCKOW peBOJIIOLUH, PEMUHUCTCKAs NOJUTHUKA MOLLIA
ete fanplie. CHayasa B MCTOPUYECKOM Pa3BUTHUU Poccuu obpasoBajiach rocyZjapCTBeH-
Hasd NOJIUTHKA B MO0JIb3y 3alllUThl MAaTEPUHCTBA, >XEHL[UHbl CTa/I{ MOJy4YaTb JOMOJHU-
TeJibHble QUHAHCOBbIE IpedepeHIH, COLlMaIbHble IOCOOUS U T.[.

Takast moJIMTHKA 3aKpenujacb BO MHOTUX rocyapcrBax. Ho, 3akoHOMepHO BCTaeT
BOIIPOC, €CJIM FOCYyAapCTBO MOJJEep>KMBAET KEHIIUH B UX IpaBaX, TO N0YeMy, TO U JeJ0
BO3HUKAKOT pa3/MyHble GeMUHUCTCKUE aKLUHM, IPOTECTh], JBMKeHUA? B JaHHOU cTaTbe
uccaenyetcss GeMUHUCTCKAsA NOJMTHUKA B Pa3JIMYHbIX [OCY/JapCTBax.

®eMUHUCTCKUE UccaefoBaTeNu [1] yKe JaBHO KPUTHUKYIOT T€HAEPHYIO NpeJB35-
TOCTh B MEX/[yHapOJHOM IIpaBe BO Bcex ero ob6sactax [2]. B obsacTtu npaB uyesoBeka
Y MeX/IyHapO/JHOTO YTrOJIOBHOTO NpaBa IeHTPaJbHOU TEMOU 3TOW KPUTHUKHU SIBJISIETCS He-
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JIOCTaTOYHOE BKJIIDYEHUE CEKCYa/IbHOI'O HACWJIUSI B OTHOLIEHUHM >KeHIUMH. Mobuinsanus
noJ, Jio3yHroMm «lIlpaBa »eHIIMH — 3TO MpaBa 4yeJioBeKa» U, YTO He MeHee Ba)XKHO, UHTEH-
CUBHbIE COOOILIEeHUsI CPEeACTB MAacCOBOM MHPOpPMALMU O CUCTEMATUYECKOM CEKCYaJIbHOM
HAaCUJIMM B OTHOILIEHUHU KEHIIMH-MYCYJbMaHOK B BOCHMU U moc/jeAyronmyux 060BUHEHUAX
B TpubyHase no lOrocnaBuu (MTBH) nmoaHsu npo6sieMy M3HACUIOBAaHUS KaK CpesiCTBA
BeJleHUs1 BOUMHBI, YTO U OMNpejiesisieT MOBECTKY AHS Ha MEXAYHapoJHOM ypoBHe. TeM He
MeHee, TeEMa CEeKCyaJIM3UPOBAaHHOI0 HACUJIUS BOEHHOTO BpeMEHU He yTpaTuJa CBOeH ak-
TYaJIbHOCTH, KaK 3TO BUAHO Ha npumMmepe KoHro u psja apyrux crpas [3]. B HacTosuiee
BpeMsl TEOpeTUYeCKHe pa3paboTKU B 00J1aCTU TeHJEepHbIX UCCAeJ0BaHUN CHOPMYIUPO-
BaJIM HOBBbIe BONPOCHI, Opocarliyde BbI30B MOJUTUYECKOW OTIPAaBHOU TOYKE KOHLEMNLIUU
«KEeHCKHUX IpaB YyeJIoBeKay.

®emuHUCMCcKue docmudceHusl: NPU3HAHUE 2eHOepHbIX HapyWeHUll npas 4e/108eKa Ha
MeHcdyHapoOHoM yposHe. CBouM 3cce 1991 roaa Yapsb3syopT, YMHKUH U PalT cuuTaroTcs
OCHOBaTe/sIMU GeMUHUCTCKOW KPUTHUKU MeXAyHapoJHOoro npasa [4]. B neHTpe 3TOM KpHU-
TUKU HaXOJUTCH JAUXOTOMUYECKAs CTPYKTypa MeX/AyHapoAHOro paBa, B Y4aCTHOCTH, pas-
JleJleHre MeX/y TOCyJapCTBEHHbIM M YaCTHbBIM, KOTOpPOe NPOHU3bIBaeT Bce 06J1aCTH Npa-
Ba [5] ¥ npuBeJio K HEAOCTATOYHOMY OCBELEeHHUI0 reH/lepHO-creluUIecKUX HapyleHui
npaB, ocobeHHO B cdepe mpaBa. npaBa 4desioBeka. [IpaBa 4desioBeka OBLIM OrpaHHUYEHbI
«0011ecTBeHHOW» cdepo, Torja Kak «4acTHasg» — GU3nyeckoe U M0J0BOe BOCIIPOU3BOJ-
CTBO — B 3HAaYUTEJIbHOM CTeNeH! Obljla CHSITA C FOCYJapCTBEHHOM OTBETCTBEHHOCTH [6].

YacTHoe LapcTBO 03HAYasIo /A1 MYXKYMH 3allUlleHHOe yOexulle, KOTOpoe rapaHTH-
pOBaJI0 CBOGOAY OT IrOCYyJapCTBEHHOIO KOHTPOJISA, HO B TO »Ke BpeMsl II03BOJISIJI0O UM HaCUJIb-
CTBEHHO U 06e3HaKa3aHHO OrpaHUYMBaThb CBOOOAY APYrux [7]. YacTHas cTOpoHa ceKCyalbHO-
CTH PacnpoCTpaHs/Iach Aaxe Ha JeWCTBUS YMHOBHUKOB WJIM COJIJAT, YbM HallaJleHUs pac-
CMaTPUBAIMCh IPOCTO KaK UHAUBU/ya/IbHble NHCTUHKTHUBHbIE IPECTYILJIEHUSI.

MHoroe npousol1iio B 06Js1acTU npaB yesioBeka ¢ 1991 roga: «peMUHU3M Havyasl 3aHU-
MaTb «MeCTO 3a CT0JIOM»» [8]. CylecTBeHHbIN BKJIA/, B 3TO BHECJIO MEXK/IYHAPOHOE }KEeHCKOoe
JIBIPKeHHEe, MOOUJIM30BaHHOEe MO/, JIo3yHroM «[IpaBa »KeHI[WH — 3TO IpaBa 4esioBeKa» [9].
C ozHOU CTOPOHBI, OHA NMpU3Baja NPU3HATh HApyLIEeHUs NPaB >KeHILWH, 0COOEHHO HACUJIUE,
HapyLIeHUsIMU NPaB YeJI0BEKA, a C JPYTOU CTOPOHBI, BK/JIOUYUTD MPaBa KEHIIUH B CyLIeCTBY-
I011YI0 chepy npaB YesioBeKa Ha BCeX MHCTUTYLMOHATbHbBIX YPOBHSAX AesATeabHOCTH [10].

B To BpeMs Kak aKTya/u3alys 1jla MeAsieHHO [11], Bonpoc 0 HacU/INU B OTHOLIEHUHU
KEHILUH, KOTOPBbIA He ObLI JAOKHBIM 00pa3oM O0XBadeH OPUEHTHUPOBAHHOM Ha paBEHCTBO
KonBennpeir OOH o npaBax »keHlMH (KoHBeHIMSl 0 IMKBUJALMU Bcex GOpPM AMCKPHUMHHA-
IJMM B OTHOUIEHUH KeHIIMH) [12] B 1979 r., 6611 ycrenHO BK/IYEH B MeXAYHAPOJHYIO MO-
BeCTKY HA. C 0JHOM CTOPOHDI, HACUJIME B CEMbE B JIIOOOM roCyZapCTBe, BCe yallle IPU3HAETCS
HapyllleHWeM IIpaB 4eJI0BEeKa, OTBEeTCTBEHHOCTb 3a KOTOpOe HecCeT roCy[apCTBO, Teplsllee
3TU 3710ynoTpebieHus: CBOUM Ge3/ieiicTBueM. C Ipyror CTOPOHbBI, IPU3HAHUE CEKCYaTU3UPO-
BaHHOI'0 HACWJIMS HapylleHWeM IpaB yesioBeKa NpejCcTaBJ/IsieT cOO0UM Bexy, MOCKOJIbKY OHO
SIBHO NIPe0/j0JIeBaeT Pa3IuuMre MeX/y YaCTHbIM U NyOJIUYHbIM.

M3HacuyioBaHUe He SIBJISIETCS «YACTHBIM» TOJIbKO H3-3a €ro CeKCyaJlu3aliH, OHO
CHCTEMAaTHUYEeCKHU HCIOJIb3yeTCs JJisl NbITOK U KaK CpPeJCTBO BeleHHUS BOWHBI: «3axBaT
’)KEHI[UH O3HayaeT 3aXBaT 3€MJIM». JTO COOTBETCTBYET KJACCHUPUKALMU CEKCyaJbHOTO
HaCUJIUSI KaK BOEHHOTO MPEeCTYIJIEHUs], KaK NBITKK U KaK MpPeCTyIJIeHUe Mpec/ieJ0BaHUSsA
B 3aKOHOJaTe/bCTBe 0 GexeHnax. B mae 2008 roga, XKau-Ilbep Bemb6a, npejcenatenb
JlBm>xkeHus 3a ocBoboxaeHue Kounro ([10K), 6611 apecToBaH 32 TEPPOPUCTUYECKHE KaMIla-
HUY NPOTUB IpakJaHCKOro HacesieHUs B lleHTpasbHo AdpprkaHckor Pecny6ivke. ['naB-
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HbIM MPOKypop Mex/lyHapo/JHOTO YTOJIOBHOTO cyZia NpokoMMeHTUpoBas: «['-H. ApecT be-
MOBI — IpeAynpex/JieHre BCeM TeM, KTO COBepIlaeT, MOOIPAET UJIN TEPIUT CeKCyaJbHble
npectynieHus. HoBblii 3ak0H HasbiBaeTcs PumMmckui ctatyT. [1o 3TOMy HOBOMY 3aKOHY OHU
OyZAyT NpUBJIeYEHB]I K OTBETCTBEHHOCTU» [13].

B sTOM oTHOmEHMH PeMUHUCTCKAsA NOJMTHKA B 006J1aCTH NpaB YeJsioBeKa J00U1ach
3HAYMTeJbHBIX ycriexoB [14]. OAHAKO 3TU yClexXu HEHAJ|eXKHbI U OTpaHuYeHbl. [lo cux nop
CyllleCTBYeT NapaJljie/IbHbIM Clelda/JbHbIM PEeXKUM NPaB »KEHIIWH, KOTOPbIN ObLJ U3JI0XKEH
B cucteMe MoHUTOpuHra CEDAW [15] B 1982 r. u nuddepeHupoBaH, HaipuMep, Crelu-
aJIbHBIM J0K/JIaJINMKOM 10 BONPOCY O HACUJIUU B OTHOLUIEHUU XXKEHLUH. U3-32a UHCTUTYIIU-
oHaJIbHOM aBTOHOMHM Komuccuu CEDAW ocBelieHre HapyllleHUH NIPaB KEeHIMH B 3HA4YHU-
TeJIbHOM CTeNeHU H30JIUPOBAHO OT «O0OBIYHBIX» (YHMBEpCAJbHbIX) OPTaHOB IO NpaBaM
yesioBeKa [16] u uMeeT 6oJiee ciabble pecypchl.

Bosiee Toro, «keHCKHMHU BONPOC» MOKA CMOT 3asiBUThb O cebe JIMLIb B TaK Ha3blBae-
MBIX «MATKHUX» 06JIaCTAX MeX/JyHapOoAHOTO NpaBa; 06J1acTb MeX/AYHAapOAHOW 6e30nacHo-
CTH 10 CUX [IOp OCTaBaJsach B 3HAYUTEJIbHOW CTeNleHN He3aTPOHYTOW 3TUM pa3BUTHEM CO-
O6bITHH. B 06Js1acTu paBa 6€30NMaCHOCTU CChLJIKA HA MpPaBa »XEHI[UH HOCUT B JIy4llleM CJy-
yae puTOopudeckui xapaktep [17], a B AUCKycCUU O «0e30MacHOCTU 4desioBeka» [18] uH-
TepBEHLIMOHUCTCKU 3apsikeHa [19]. HecmoTps Ha apecThl, ceKcyasibHOe HAacUJUe B OTHO-
IIeHUH XeHUUH B JleMokpaTudeckoil Pecny6sinke KoHro u fpyrux rocypapcrBax, Mpo-
JloJDKaeT NMPOUCXOAUTH Ha rJyasax y muporBopueB OOH, yeld 3alilMTHBIN MaHJAT, IOX0XE,
OCTaeTCsl B 3HAYUTEJbHOW CTENeHU HEUCII0JIb30BaHHbIM B 3TOM OTHoueHUU [20], KoTo-
poe OHM MHOTJa Ja)ke coBeplualT caMu [21]. B 3TOM OTHOLIEHUM ycliexy, KaKUMHU Obl
3HAYMTEJbHBIMU OHU HU OBLIH, YACTO HOCAT MOBEPXHOCTHBIN, pUTOPUYECKUN U OTPaHU-
YeHHbIN XapaKTep U JO0J/LKHbBI HOCTOSSHHO 3alyuaThes [22].

Tekywue meopemuyeckue 8b1308bl (heMUHUCMCKOU noaumuke 8 o61acmu npas 4e-
s08eka. [lonuTtruyeckoe 3aKpeljieHUe «KeHCKUX NpaB YesloBeKa» CONPOBOXK/AA/I0Ch PacTy-
IIUM BblJieleHHeM (EMHHUCTCKUX MeXJYHapOJHO-NPaBOBbIX HCCAeJOBAaHUU B OT/esb-
HYI0 00J1acThb [23]. 3TO KacasoCh PACKPbITHSI «MY»KCKOU MapaJJUrMbl» B MeXAYHAPOAHOM
npaBe U HeJONPeACTAaBJIeHHOCTH KEHIUH U UX UHTepecoB. TeM BpeMeHeM, 0JHAKO, MO /1-
XO/Zibl, KOTOPbIE CTaBAT IMOJi COMHEHHE KAaTETOPUU «MYKYHMHA» U «KeHIMHa», CTaau 3¢-
(GeKTUBHBIMU B paMKaX FeHJepHbIX UcCle[0oBaHUW. BMecTo moHMMaHus reHjepa Kak
€CTEeCTBEHHOW KaTeropuy MJEHTUYHOCTHU TeHJilep pacCMaTpUBaeTCsl KaK B3aHMMO3aBUCHU-
Masl, 6MHapHas U reTepoOHOpPMaTUBHAs ColjdaibHasA CTPYKTypa [24]. KoHuenuusa revgepa,
KOoTOpas 6oJiblile He onpejesseT NOAJAILUUICA ONpe/ie/IeHUI0 IpeMeT NpaB YeJl0BeKa,
npejCTaB/sieT COO0M BbI3OB JJI1 y4YEHbIX-MEX/YHAapOJAHUKOB, KOTOpble CUUTAIT cebs
npuBep>KeHHbIMU GEeMHUHUCTCKOM MOJIMTUKE B 06J1aCTU NpaB yeJsioBeKa [25].

B3auMo3aBUcMMOCTH KacalTcsd AuddepeHMallud KaTeropuM «KeHI[MHa» MO0 OT-
HOLIEHHUIO K IPYTUM NPUIIHUCbIBA€MbIM XapaKTePUCTUKAM. ITO O3HAYAET, YTO BMECTO TOTO,
YTOOBI BOCIPUHUMATD >KEHIIIUH KaK €IMHYI0 TPYIIY, B UX Pa3/IMUHbIX }KU3HEHHbIX CUTYa-
LUSIX, BO3HUKAIOUIMX B pe3y/ibTaTe B3aMMOJAENUCTBUA MMoJia C JPYTMMU KaTeropusiMH
UJIEHTUYHOCTHU WJIM JUCKPUMHHALMHM, TAKUMU KaK «paca» WM COLMAJIbHBIN KJacc [26].
KpuTuka npeTeH3uil 6e/10ro cpefHero Kjaacca Ha eJMHOJIMYHOe MpeACTaBUTENbCTBO UC-
X0JWJla OT MapruHaJU3UPOBaHHbBIX JUYHOCTEN. [27]. B AucKypce npaB yesoBeKa uepap-
XUYeCKUe OTHOUIEHUS MeXy «peMUHHUCTKaMH [ePBOT0 U TPeThero Myupa» npeCcTaB/asoT
cob6oit npo6semy [28]. YacTUYHO 3TO OCHOBAHO Ha JJUXOTOMUYECKOM (CaMO) KOHCTPYHUPO-
BaHUHW 3MaHCUIIMPOBAHHOU 6€JION XKeHLWUHbl U BUKTUMU3UPOBAHHOM «KEHIIIMHBI TPEThE-
ro MUpa» Kak KOJIOHHAJIbHOTO Hac/lieusi peMUHUCTCKOTO JUCKypca [29].
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Ho cama reHsepHasi GUHapHOCTb, TO €CTh CTPOTO€ Y MOCTOSIHHOE pa3Jjiuyrue Mexay
MY>KYMHOM M KEHIMHOM, TaKXXe CTaJla COMHUTeJIbHOU. Bce yalle nprusHaeTcs, 4TO COLU-
aQJIbHBIN TEHZEP B CMbICJIE POJIEBOTO MOBEAEHUS YU T€HJIEPHOUN UIEHTUUYHOCTH (reH/iep) He
3aBHUCUT OT 6uoJioruyeckoro noJsa (mosia). OfHAKO MbILIJIEHHE B ONpefessieMbIX TeJsaX
BCerja npejJjiaraeT OTIpaBHble TOYKHU JJIF pa3/ie/ieHUs] MyKeCTBEHHOCTH U >KEeHCTBEHHO-
cty. OIHAKO SIBJIEHUS] UHTEPCEKCYaJTbHOCTHU Y TPAHCCEKCYa/IbHOCTH, BbI3bIBaEMbIE B IEPBYIO
ouepe/ib KyJbTYPHOU cCUCTEMOM JBOMHOTO noJia [30], oueHb SICHO MOKAa3bIBAKOT, YTO YETKO
omnpe/e/ieHHbIM OUOJIOTUYECKHWIN [IBOWUCTBEHHbBIN MOJ SIBJASIETCS TAaKXKE W COLMAJbHBIM
KOHCTPYKTOM. B cBeTe 3TOro 3HaHUSl MOJUTHUYECKUN U, CJe[0BATENbHO, IOPUJUUECKUN
CYO'BEKT «KeHILMHa» yKe He BIIOJIHE MOHsATeH [31].

B reTepoHOpMaTHBHOM TeH/IEPHOM MOpsi/ike OMHApHbIe KaTerOpHUU TAKXKe OIpeje-
JIEHHBbIM 00pa30M CBsI3aHbl JpyT C ApyroM. CKOHCTPYHUPOBaHHbBIN OMOJIOTHYEeCKUH 0J1 IpU-
NHCbIBAET KaXKJ,0My 4eJIOBEKY He TOJIbKO COLIMaJIbHBIMA NOJI, HO U CTaHJAPTHU3UPOBAaHHOE
KeslaHUe. «HacTosIIMK My>XUMHa» KeJlaeT KEHILUH, «HACTOsIIas XKeHIIUHA» KeJIaeT MyXK-
YYH (WM Jiy4dllle: IPOCTO MYXX4YMHY) [32]. ITOT NOpAZl0K TaK:Ke NMPONHUCAaH B 3aKOHE U MOJ-
Jlep>KMBaeTCsl 3aKOHOM, KOTOPBIM TaKXe MOOoIIpsieT reTepoceKkcyaibHOe NoBeaeHue [33].

Ecay K 9TUM BbI30BaM OTHECTHUCh CEPbE3HO, eJMHO0OPa3HbIA IPUANIECKUN CY6b-
eKT «KeHIIMHa» y>Ke He MOXeT CUUTaThCA. CKopee, «reHAep» cae/lyeT pacCMaTPUBATh Kak
COLIMAJIbHYI0 CTPYKTYpPY, KOTOpas, OCHOBaHHAasA Ha GUHAPHOCTH U reTEPOHOPMATUBHOCTH,
BO3JIaraeT Ha JIIOJled 0XKWJaHUs, KOTOpble OHM He MOTYT WJIU He XOTSAT YJAOBJIETBOPUTS,
IOTOMY YTO He XOTAT YeTKO UAEeHTUPULIUPOBATh Ce6s1 C TOUKU 3peHUs CBOel PpU3UYeCKOU
WU cBoell ¢pusnyeckod GpopMel. noBejgeHue [34]. B TakoM NOHWUMaHUU reH/iepa CX0AATCs
paHee fuddepeHIIUPOBaHHbIe KATETOPUM FeHIePHON JUCKPUMHUHALIMU B CMBICJIE «I10JIa»,
reH/IepHOM UJIEHTUYHOCTU U CeKCyaJIbHOM opueHTanuu [35].

Bzaumozasucumocms, 6UHAPHOCMb U 2eMepOHOPMAMUBHOCMb 8 AHA/1U3E CeKCya/lu-
3UpP0BAHHO20 HACUUSA Ha 80liHe. CeKcyasibHOEe HaCWyiMe BO BpeMsl BOMH TaKXKe MOXKHO aHa-
JIU3UPOBATh OoJsiee AuddepeHIIUPOBAaHHO. XOTS MPU3HAHUE CEKCYaJIbHOI'O HACUJIHS B OT-
HOUIEHUH YKeHIIIMH BOEHHBIM NIPEeCTYIJIEHUEeM U IPUYNHOMN OercTBa sABJSAETCS KPYMHbIM [0-
CTHKeHHEM, OHO caMo M0 cebe onpeJesisieT HACU/IMEe B OTHOLUIEHUH XKEHILMH KaK reHJilepHO
00ycJyioBJIeHHOe. 3/1eCb UTHOPUPYeTCA TOT $aKT, YTO HA BOWHE KOHCTUTYUPYIOTCS CHeLU-
dbudeckue MacKyJIMHHOCTU U cnepuduieckue GeMUHUHHOCTH, KOTOpbIe CBSI3aHbI C 0011e-
CTBEHHbIMU $OpPMaMH MbICJU MUPHOTO BpeMeHHU. 60 cekcya/M3MpoBaHHOe HacuJve BO
BpeMsl BOWHBI HU B KOEM CJiydyae He sIBJISIeTCS BHE3allHbIM HayaJoM, a SIBJISIEeTCS 4acCTbio
«KOHTUHYYMa HacUJIUS», KOTOPbIM HAaYWHAETCA [0 Havyasla BOMHBI U HU B KOEM CJiydyae He
3aKaH4YMBaeTCsI MUPHBIM JJ0r0OBOpoM [36].

OTMeTHUM, UYTO MACKyJMHHOCTb (OT JiaT. masculinus, My»KCKOW) — COBOKYITHOCTb Te-
JIeCHbIX (BTOPUYHBIX MOJIOBBIX NPU3HAKOB), NCUXUYECKUX U IMOBeJeHYEeCKUX 0COOEHHO-
CTel, pacCMaTPUBAEMbIX KaK MyKCKHe (TO eCTb BHELIHE OTJUYAKIIUX MYKYMHY OT KeH-
IIMHBI UJIM CaMLia OT CAMKH Yy *KUBOTHBIX) [65; 66, c. 264-265]. MacKyJIMHHOCTb B PyCCKOM
A3bIKe OTJIMYAeTCs OT MY»KeCTBEHHOCTH. CJI0BOCOYETaHUE «MY»KeCTBEHHAasl [MOXKeT ObITbh,
OT CJIOBA 'MY»KeCTBO"?] KeHILIMHa», HA[pUMED, XapaKTepHU3yeT He MaCKyJUHHOCTb KeH-
IIUHBI (My>XenoA06HOCTh), a CTOMKOCTb eé xapakTepa. [[poOTUBONOJI0XKHOCTbIO MaCKyJIUH-
HOCTU SIBJISIETCS >KEHCTBEHHOCTb, KOTOpasi XapaKTepU3yeTCsl TaKUMU KadyeCcTBaMH, KakK
YYBCTBUTEJIbHOCTb, HEXKHOCTb, COCTPaZaTeNbHOCTb, 3a00TJIUBOCTH [64, c. 16-17].

B cBA3U ¢ maTpuapxajbHbIM pacnpejieJleHueM COOCTBEHHOCTH OT KEHIIUH K MyX-
4YyMHaM, BO BpeMsl BOMHBI KEHIIIUHbI CTAHOBATCS CUMBOJIOM «4HUCTOTbI» (3THUYECKOW) 0O1LI-
HOCTHU U, TAKUM 00pa3oM, obeperaeMbIM JOCTOSTHUEM [iJIs BCEX MY>KUYHH, @ MY>KUYUHbI CTaHO-
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BATCS 3alIUTHUKAMU 3TOW caMOM OGIIHOCTHU U ee BiaZieHus [37]. B o6palieHUM K 3TON My-
’KeCTBEHHOCTH BOWHA M3HACWUJIOBAaHHWeE KEHIHUH ABJIAETCA, TAKUM 00pa3oM, «06lLieHueM
MexAy MyxK4MHaMu» [38], B KOTOpOM NO6eX/JeHHble MYKYHWHbl CUMBOJIMYECKU KACTPH-
pytoTca. OJHaKO ONaCHBIA NMOTEHIMaJ MYXeCTBEHHOCTH BOWHA, KOTOPBIA MOXeT ObITh
MOOHMJIM30BaH B JII0OO0M MOMEHT, NIOJIBEpraeT CMepTeJbHOW OMACHOCTH U CaMUX MYXKYHH.
TakuM 06pa3oM, He TOJILKO M3HACUJIOBAHUE KEHIHUH, HO U YOUNCTBO MYXYHUH SIBJISETCH
reH/JlepHO 00yCJIOBJIEHHBIM HAaCHJIMEM.

['ereMoHUCTCKas, arpecCUBHAas My>KeCTBEHHOCTb [39] He TOJIbKO KOHCTUTYHUPYeTCs
OMHapHbIM 06Pa30M M0 OTHOLIEHUIO K »KEHCTBEHHOCTH, HO U OTJIM4YaeTCsl OT MapruHaJb-
HbIX GOPM MACKYJIMHHOCTH, KOTOPHBIE, B CBOIO 04Yepesib, QeMUHU3UPOBAHbBI U TOMOCEKCYya-
JIN3UPOBAHbL ITO 0COOEHHO 0YEeBUHO B ciay4dae ¢ Taauuem [40].

JucbanaHc BaAaCTU MeXAY NPeCcTyIHUKAaMH U KepTBaMHU JieslaeT HanaJeHHUs roMo-
CEeKCYaJIbHBIMU [IJI KepPTB, UX PeMUHMU3aLUsA YCUJIMBAEeT IereMOHUCTCKYH MaCKYJIMUH-
HOCTb NPECTYNHUKOB KaK retepocekcyasioB [41]. 3To mokasblBaeT, HACKOJbKO reTepo-
HOPMaTHUBHOCTb BIIMCaHa B OMHAapHbIe reH/iepHble KOHLENMU. AKT KacTpaluy, KOTOPBIX
SIBJISIETCS He TOJIbKO CHMBOJIMYECKUM, HO U GaKTUUYECKUM, IPSIMO yKa3blBaeT Ha pasjindue
MeX/y IByMsl [10J1aMH1, KOTOpbIe TaKKe OYeHb Pa3IM4Hbl PU3UYECKH.

My>keCTBEHHOCTb U KEHCTBEHHOCTb KOHCTUTYHUPYIOTCA B3aMMO3aBUCUMO C TaKUMHU
KaTeropusiMM, KaK peJIMrvs, BO3pacT WKW «3THUYECKas MPUHA/JIEXXHOCTb». LleHTpaibHOMI
OTIIPaBHOW TOYKOM «3THUYECKOW YUCTKU» MOCPEJCTBOM U3HACHUJIOBAaHUS OOCHUKCKHUX YKEH-
IIMH-MYCYy/JIbMaHOK ObLjIa peJIMTHO3HO CPOPMUPOBAHHAsA «YHCTass» >XeHCTBEHHOCTb. B Chep-
pa-J/leoHe 0COOBIM HapylleHHeM Taby CYMTAJIOCh M3HACHUJIOBAaHUE MOXHWJIbIX >KEHIIUH WU
MaJIeHbKHX JleBOYeK, KOTOpble yKe ObLIM WM ellje He ObUIM CeKCya/lu3upoBaHbl [42]. B oT-
HU3UPOBAHHBIX KOHPJIMKTAX My>KUMHbI paCCMaTPUBAIOTCS He TOJIbKO KaK 3alllUTHUKH CO-
0011[ecTBa, HO ¥ KaK OMOJIOTUYeCKHe HOCUTEU 3THUYHOCTH, TOrJa KaK 3THUYHOCTD KeH-
IIMH MOXET ObITh MOrJIOLIeHa APYTMM MYKYMHOMU. /loCTaTOYHO HACUJILCTBEHHOI'0 3aXBaTa
YKEHIUH, a MY>KYMH Heob6X0JHMMO yOHWBaTh, YTOObI 3THUYECKAs TI'pynna He MpojoJiKaja
cyumectBoBaTh [43]. He To/IbKO M3HACKU/IOBaHME M KacCTpalusi, HO U «baHaJibHOE» yOUU-
CTBO 6€3 NPUKOCHOBEHHUS K TeJsy/N0J0BbIM OpraHaM MOXeT ObITh CEKCyaJU3MpPOBaHO, M0-
CKOJIbKY OHO OTChLJIaeT K clieljupruyecKkor MyKCKOW PYHKIMU B penpoAyKLuuu. He Tosbko
’KEeHIIMHaM, HO U MY>XYMHaM yrpokaeT HacuJIMe BO BpeMs BOWHBI U3-3a MX crenuduye-
CKUX T€H/IepPHBIX NTpeay6exKeHU.

TakuM obpa3oM, 06LIeCTBEHHOE TTOHMMaHUe MYXXeCTBEHHOCTH U KeHCTBEHHOCTHU
SIBJISIETCS] OCHOBOM CEKCyaJIM3UPOBAHHOIO HACU/IMA BO BpeMs BOMHBL. OHM OCHOBaHBI Ha
OMHApHBIX U TeTEPOHOPMATUBHBIX M'eH/IePHBIX KOHLENIHAX, KOTOpble GOPMUPYOTCS B3a-
MMO33aBHUCUMO C APYTUMH KaTErOPUAMHU.

[lapadokcbl noaumuku npas: npaso u ycmaHossaeHue kamezoputl. OfHaKo NIpaBo Ha
3alMTY OT TAaKOTO HACUJIMA aKTUBUpYeT reHJlepHYI0 KaTeropuw. 3aKoH 0 6opbbe C Auc-
KpUMHHaLKen [44] Takxe TPaJULIMOHHO CBA3bIBAETCS C IPU3HAKAMU JUCKPUMHUHALIUY U TEM
CaMbIM CUMBOJIMYECKH MOJTBEPKAAET CylleCTBOBAaHUE TeX CaMbIX KaTeropui, C KOTOPbI-
MU CBfi3aHa JUCKpUMHHaLUA. HacTavBaHuMe Ha paBeHCTBe [JBYX KaTeropuUil JOINOJHHU-
TeJIbHO yCTaHaBJMBAeT pasjiMyue NOCPeJCTBOM KaTeropusauud. ITOT 060KH0A00CTPbIN
Med yKe YIIOMUHAeTcsl B KJacCHuyecKod GeMHUHUCTCKOW AuieMMe [45] U OTHOCUTCA He
TOJIBKO K «IIOJIy», HO U K «CeKCyaJbHOCTU» [46]. bopbba 3a mpaBa co3JaeT KaTeropuio
WUJIEHTUYHOCTH, KOTOpasi, B CBOI0 OYepe/ib, MOKET UMeThb OTPaHUYUTENbHbIN 3ddeKT 6.1a-
rozjapsl CnoCO6GHOCTH pa3JjihyaTh. ANnua HasblBaeT QUKCALUI0 UAEHTUYHOCTH IOCpe[-
CTBOM BHEUIHEro y3HaBaHUs «peHoMeHOM Meny3bi» [47]. C 0JHOU CTOPOHBI, 3aKOH CO3/1a-
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€T CBOGO/IbI, a C APYTrOM CTOPOHBI, KAK MEeXaHU3M HOpPMaJIM3al[UH, OH TAaKXXe OKa3bIBaeT
JUCLUIIMHUpPYOLIee Bo3aencTBure [48].

[IpaBo, yTBepPAUTENBHO OTHOCSAIEECS K «KEHI[UHAM» U «MY>XYUHAM», TEM CaMbIM
CNOCOGCTBYET MPOJAOKEHUIO U KOAMPUKALUMKM OGUHAPHBIX U TeTEPOHOPMATHUBHBIX KOH-
CTPYKLMH reHjiepa KaK COIMaIbHOTO CI0CO6a MbIIJIEHUS, YTO, B CBOIO OYEPe/ib, SABISETCS
NUTATeJbHOU CpeJlor /i1 CEKCyaJM3UPOBAHHOI0 HACUJIUS — MapaZioKca MOJUTUKHU YeJsio-
Beka, Kak cdopmysnrpoBan Xapk [49]. [IpaBo, KoTopoe He X04eT y4acTBOBAThb B CEKCYaJlu-
3MPOBAHHOM HACUJIMM B OTHOLIEHWHU KEHIIUH U MYXYUH BO BpeMsl BOHHBI, HAalpUMeD,
JIOJI’)KHO 0TKAa3aTbCsl OT OMHAPHOM, reTEPOHOPMATUBHON KaTEeropuu «reHzep».

Cmpamezuyeckutl sccenyuaaudm [67]. Ho MOXKHO JIM 1eICTBUTENBHO (Y2Ke) OTKa3aThb-
Cs OT TMOJIMTUKO-IIPABOBOTO CYyO'beKTa «KeHI[HHa»? [Iporpecc, KOTOPbIN y>Ke ObLI JOCTUT-
HYT B 006JIaCTH 3alUThl KEHLUH B 06JIaCTH MEXAYHAapOJAHOro MpaBa, HeHaZleXKeH U orpa-
HU4YeH. TakuM 06pa3oM, NmpeKkpalleHHe pa3roBOPOB O «KEHIIMHAx» U UX «KOHKPEeTHOU
03a004YE€HHOCTHU» MOXEeT NPUBECTH HEe K OoXujaeMou avddepeHuLuManuy, a K HOBOHU Jie-
TeMaTHU3al MU TeHJepHOro yrHeTeHUus U Hacuaus. KpoMe Toro, He TOJIbKO I'ereMOHUCT-
CKUe colMajibHble GOpMbl MbILJIEHUS, HO U MaTepuajbHasg QyHKLHUOHAJbHOCTb CIelU-
duyecKku reHZIepHON COLMAJIBHOCTH B KOHTEKCTE KANMTaJUCTUYECKOTO0 MPOU3BOJCTBA,
OCHOBAHHOTO Ha pas/ieJIeHuU TPyAa, NOAJEep>KUBAIOT KU3Hb PENPECCUBHBIX CTPYKTYD re-
TEPOHOPMATUBHOCTH, JBOMHOI0 NoJ1a U naTpuapxara. O6pa3ibl 0611eCTBEHHOI'0 MbILILIe-
HUS He TOJIbKO CTAaOUJIM3UPYIOTCS TeM, YTO NpeJCTaBJeHbl B 3aKOHE, HO U ONMPAIOTCS Ha
MaTepuaJibHble CTPYKTYpbl, KOTOpble He HCYe3al0T HU NpPU CO3JaHUU NpaB, HU IpHU
ynpaszsHeHud Kateropuil [50]. Takum o6pa3omM, ae-6M0/10ru3anus NIpaBOBOM KaTeropuu
packl He KJaAeT KoHel, pacu3my [51].

JIeKOHCTPYKIUs CyO'beKTa «KEHIUHA» TAKXKe OTBEpPraeTcsl WHTEePCEKI[MOHAJIbHO
audpdepeHIIUPOBAHHBIMA (PEMUHUCTKAMU, TaKUMH Kak Mak-KuHHoH [52] wau Yapuib-
3BopT [53]. AdpukaHckue GeMUHUCTKH, Takue Kak Tamazne WU Osioka-OsiHro, KOTOpble
TaKXKe pacCyJalT O ABYJHWYUM 3aKOHA Ha $OHe KOJOHHUAJIbHOM MCTOPUH, BBICTYNAIOT
IPOTUB «IMOJHOCTbIO JIEKOHCTPYHPOBAHHON U MOJIHOCTbIO OTUYKJEHHON HepeasbHOCTU
IIOCTBCEOOIlero, B KOTOPOM B HACTOslee BpeMs NOTps3Jo 3amajHoe o6uiecTBO» [54]
U yTBEPXKJAIOT, «eJUHbI QPOHT HEOOXOAUM /[iJisl JIDOOT0 OOILECTBEHHOTO ABHXEHHUSI»
[55]. C aTOM TOYKM 3peHUs], «KIIOPAXKEHUYECTBO B 06JIACTHU MpaB YeJ0BeKa» — 3TO POCKOIb,
KOTOPYI0 MOTYT cebe MO3BOJIUTH TE, KTO y2Ke 00J1aJaeT BJIACThIO.

B kavectBe BbixoZa CMBak, HalpuMep, NpejJjaraeT «CTpaTerniyecKu 3cceHIUa-
Ju3M» [56], paboTaroiuii 6e3 onpeesisieMoil KaTerOpUHu «reHJep» B aHaJIM3e, HO B Mpa-
BOBOM MOJIUTUKE CO CTPATErM4yecKod OTChIIKOW K CyO'beKTy MpaBa «KeHIMHa». baTep,
KOTOPBIM MOMOT CIPOBOLIMPOBATH BCIO TeHAEPHYI0 NMpo6JieMy, 3aHUMaeT 3/leCb paccaab-
JIEHHY10, IparMaTU4YHyI0 N03UIHI0: « PEMUHU3MY HY>KHbI «KEHILUHbI», HO €My He HY>KHO
3HaThb, KKTO OHU» [57].

JdTa cTpaTeruyeckasi no3uliysi TaKXKe OTKPbIBaeT BO3MOXXHOCTb COI03a Mexay ¢de-
MHUHH3MaMM pa3HbIX "MOKOJEHUH", OJHOBPEMEHHOCTU HeCcBOeBpeMeHHoro. B To Bpems
KaK reHeaJloTM4eCcKHe OMUCAHUs Pa3BUTHUs PEMUHUCTCKHUX TEOPHUM YaCTO MPEACTABJISIOT
cob60l 1MocJ/ie0BaTeNbHOCTb OT JIMOepasibHOTO peMUHHU3MA K JeKOHCTPYKTUBUCTCKOMY
$beMHHU3My KaK XpOHOJIOTMYECKOEe M Tese0J0TU4YecKoe pa3BuTHe, KHamm cuuTaeT, 4TO
3TH ,MIOKOJIEHUs “Ce/lyeT MOHMMATh CKOpee, KaK pa3JiMuHble ,IPOCTPaHCTBA GpeMUHU3-
Ma“, MeXy KOTOPBIMHU JIBEPU JJOJIKHbBI OCTaBaTbCsl OTKPBIThIMU [58].

Buibepume ceou npobiaembl. [l coBpeMeHHON GEMUHUCTCKON MOJUTUKUA B 00J1a-
CTHU MpaB YesI0BeKa 3TO 03HA4YaeT YYUThIBATb CTPYKTYPHble OTHOLIEHUSI JJOMUHHUPOBAHUS
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[59] B uX C/I0KHOCTH U C UX MaTepUaJbHbIMU OCHOBAHUSMU NPHU aHAIM3€e U MOJUTHKE
NPOTUB HapylIeHWH NpaB YesJOBeKa, HO He OTKa3bIBATbhCs JIETKOMBICJIEHHO OT NpOrpecca,
JIOCTUTHYTOTO Ha OJJHOM M3 3TUX PPOHTOB. a MPaBOBble HHCTPYMEHTBI OTOPACHIBAIOT TEX,
KTO OCHOBaH Ha KaTeropuu «reHjep». BMecto aToro Heo6xo0MMO 06CYAUTD 3TO U PELLUTD,
KaK cJielyeT IOHUMATh CChIKY Ha FeH/iep B OTHOLUEHHUH COOTBETCTBYIOLIEN CUTYalMH.

['eH/ilepHble HapylleHUs MpaB 4YeJO0BeKa, HalpUMep, MPOsIBASIOTCS, KOTAa reHjep
NPUHHUMaeTCcs BO BHUMaHUe NPU aHa/lu3e GaKTOB, 4acTO B Gosiee 06LIeM KOHTEKCTe, KO-
TOPBIK GOPMUPYETCS TOJBKO FeH/lepHO-clieudUuiecKuM 06pa3oM. B To BpeMs Kak U3Ha-
CUJIOBAaHME KEHIIUH BO BpEMs 3THUYECKHUX BOWH SBJISIETCS aHAJIOrOM YOUHCTBA MYXYUH
0 TeH/lepHOMY NPU3HAKY, HalpuMep, IpY aHa/lu3e 3aKOHOJATe/IbCTBA O OexkeHLax r'eH-
Jilep KaK «4aCTHOe» MOXKET CHOBA OTOMTH Ha BTOPOM IJIAaH MO CPaBHEHUIO C MpecJie/loBa-
HUEeM >KeHIIUH U MY>KYMH 10 ITHUYECKOMY NPU3HaAKY. My>k4uHbI [60]. Cchliika Ha 1oJ 06-
JleryaeT aHa/lM3, HO B KOHEYHOM UTOre 6oJiblie He TpebyeTcs /s NpaBoBOM Kiaccuduka-
LJUU; KaXKyllleecsl YaCTHBIM CTaHOBUTCS BCEOOLIMM.

OnHaKo OMBIT TaKXKe MOKa3bIBAaeT, YTO Te, KTO MOJABepraeTcsi MapruHajJu3aluy,
OBICTPO «MCYe€3al0T» B YHHBEPCAJIbHBIX MHCTpYMeHTax. [l03TOMy B OTZe/IbHBIX Cay4asax
MOXeT ObITh CTpPaTerM4ecKyd BaKHbIM MPOTUBOJAENWCTBOBATh 3TOMY YNYLIEHUIO C IMOMO-
I[bI0 COOTBETCTBYIOLIUX MOSICHAIOLIMX JOMNOJHEHUW WU COOCTBEHHBIX UHCTPYMEHTOB.
Ecau «renziep» npoAo/nKaeT ynoMUHAThCA 10 3TOW BeCKOW NPUYKMHE, BKJIOYEHUE reHzep-
HOM UJIEHTUYHOCTH U CEKCYya/IbHOW OpUEHTALUH, a TaKKe B3aMMO03aBUCUMOI'0 IOHUMaHHUS
reHjiepa MoxeT NPOTUBOJENCTBOBATh KOHCOJUJALUN PENPECCUBHBIX 3CCEHIIMATUCTCKUX
reH/IepHbIX OTHOIIEHUH [61].

[Toaxo, KOTOPBIM MBICJIUT reHJlep He KaK KaTeropuio UAEeHTUYHOCTH, a KaK COLU-
aJibHble OTHOILIEHUS JJOMUHUPOBAHHUA U BCerjia Kak B3aMMO3aBUCUMBIE, T.e. KaK He TOJIbKO
«IlepeKpbIBaloLecs», HO MHTerpajbHO CBSI3aHHble COljMaJibHble OTHOLIEHUS Pa3HOoO0b-
pa3Has U MHororoJsiocasi (IpOTHUB), roBopsiiiasg U GopMyJMpylollas pa3Hble WHTepechl
C pa3HbIX MO3ULUK BJIACTH, UMeeT NO0J, PYKOW MHCTPYMEHTHI [IJ1S1 3aK/I0YeHUsI 00 beKTHB-
HBIX COI030B, B KOTOPBIX pa3Hble UHTePeChl MOTYT NPUBECTH K 0OIIUM TpeOGOBaHUSM, KO-
TOpble MOTYT COCTaBUTb KOHKPETHBIN CyO'bEKT MpaBa «KeHIIUHa» [/l KOHKPETHOTO MO-
MEHT — «MOCTbI MEX/JY KeHIIMHAMHU CTPOSTCs, a He HaBOAATCSA» [62]. ITo mpeamnosiaraet
OTpa)keHHe Pa3/IMYHbIX BJACTHBIX NO3ULIUHM BOBJIEYEHHBIX IPYII U OT/ie/IbHBIX JIML, U PaBHO-
NpPaBHbII MEePeroBOPHbIM MPOLLECC pa3JMYHbIX UHTEPECOB, B KOTOPOM He 3arJ/ylliarTCs
oT/eJibHble roJoca [63]. CiiejoBaTe/bHO, pa3/iMuHble PeMHUHU3MBI JJO/KHBI Jlep>KaThb OT-
KPBITBIMHU He TOJIbKO CBOU JIBEPU, HO U CBOU YIIH.
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Annotation. The article analyzes the main trends in changes in feminist
politics in a number of countries using the example of sexualized wartime violence.
The authors pay particular attention to theoretical developments in the field of
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The term “feminism”, like the phenomenon itself, has a fairly long history. In Russia
it arose back in the 19th century. The idea of feminism was the struggle of women for bet-
ter living conditions, everyday life, and work. This was reflected in various social revolu-
tions, as a result of which this goal was achieved in many countries. In our country, after
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the October Revolution, feminist politics went even further. First, in the historical devel-
opment of Russia, a state policy was formed in favor of protecting motherhood, women be-
gan to receive additional financial preferences, social benefits, etc.

This policy has taken hold in many states. But the question naturally arises, if the
state supports women in their rights, then why do various feminist actions, protests, and
movements arise every now and then? This article examines feminist politics in various
states.

Feminist scholars [1] have long criticized gender bias in international law in all its
areas [2]. In the field of human rights and international criminal law, a central theme of this
criticism is the lack of inclusion of sexual violence against women. The “Women's Rights
are Human Rights” mobilization and, equally important, intense media reporting of sys-
tematic sexual violence against Muslim women in Bosnia and subsequent charges at the
Yugoslavia Tribunal (ICTY) have raised the issue of rape as a means of war, which deter-
mines the agenda at the international level. However, the topic of sexualized wartime vio-
lence has not lost its relevance, as can be seen in the example of the Congo and several oth-
er countries. [3]. Currently, theoretical developments in the field of gender studies have
posed new questions that challenge the political starting point of the concept of “women's
human rights”.

Feminist achievements: recognition of gender-based human rights violations at the
international level. With their 1991 essay, Charlesworth, Chinkin and Wright are consid-
ered the founders of feminist criticism of international law [4]. At the center of this criti-
cism is the dichotomous structure of international law, in particular the public/private di-
vide, which permeates all areas of law [5] and has led to insufficient coverage of gender-
specific rights violations, especially in the legal field. human rights. Human rights were lim-
ited to the “public” sphere, while the “private” sphere-physical and sexual reproduction-
was largely removed from state responsibility [6].

The private kingdom meant for men a protected refuge that guaranteed freedom
from government control, but at the same time allowed them to violently and impunity re-
strict the freedom of others [7]. The private side of sexuality extended even to the actions
of officials or soldiers, whose attacks were considered simply as individual instinctive
crimes.

Much has happened in the field of human rights since 1991: “feminism has begun to
have a ‘seat at the table’ [8]. A significant contribution to this was made by the interna-
tional women’s movement, mobilized under the slogan “Women’s rights are human rights”
[9]. On the one hand, she called for the recognition of violations of women's rights, espe-
cially violence, as violations of human rights, and on the other hand, the inclusion of wom-
en's rights in the existing sphere of human rights at all institutional levels of activity [10].

While mainstreaming has been slow [11], the issue of violence against women has
not been adequately addressed by the equality-oriented UN Convention on the Rights of
Women (Convention on the Elimination of All Forms of Discrimination against Women)
[12] in 1979, was successfully placed on the international agenda. On the one hand, domes-
tic violence in any state is increasingly recognized as a violation of human rights, for which
the state that tolerates these abuses through its inaction bears responsibility. On the other
hand, the recognition of sexualized violence as a human rights violation represents a mile-
stone because it clearly transcends the distinction between private and public.

Rape is not “private” just because it is sexualized, it is systematically used for torture
and as a weapon of war: “To seize women is to seize land.” This is consistent with the clas-
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sification of sexual violence as a war crime, as torture and as a crime of persecution in refu-
gee law. In May 2008, Jean-Pierre Bemba, chairman of the Movement for the Liberation of
Congo (MLC), was arrested for terrorist campaigns against civilians in the Central African
Republic. The Chief Prosecutor of the International Criminal Court commented: “Mr. Bem-
ba's arrest is a warning to all those who commit, encourage or tolerate sexual crimes. The
new law is called the Rome Statute. Under this new law, they will be held accountable” [13].

In this regard, feminist human rights policy has made significant progress [14].
However, these successes are unreliable and limited. There is still a parallel special regime
for women's rights, which was set out in the CEDAW monitoring system [15] in 1982 and
differentiated, for example, by the Special Rapporteur on violence against women. Due to
the institutional autonomy of the CEDAW Commission, reporting on women's rights viola-
tions is largely isolated from "regular” (universal) human rights bodies [16] and has weak-
er resources.

Moreover, the “women’s issue” has so far been able to make itself known only in the
so-called “soft” areas of international law; the field of international security has so far re-
mained largely unaffected by these developments. In the field of security law, reference to
women's rights is rhetorical at best [17], and in the discussion of “human security” [18] it is
interventionist [19]. Despite the arrests, sexual violence against women in the Democratic
Republic of the Congo and elsewhere continues to occur in full view of UN peacekeepers,
whose protective mandate appears to remain largely unused in this regard [20], which they
sometimes even commit themselves [ 21]. In this regard, successes, no matter how signifi-
cant, are often superficial, rhetorical and limited in nature and must be constantly defended
[22].

Current theoretical challenges to feminist human rights politics. The political con-
solidation of “women's human rights” was accompanied by the growing separation of fem-
inist international legal studies into a separate field [23]. This concerned the revelation of
the “male paradigm” in international law and the underrepresentation of women and their
interests. In the meantime, however, approaches that question the categories of "man" and
"woman" have become effective within gender studies. Instead of understanding gender as
a natural category of identity, gender is viewed as an interdependent, binary and heter-
onormative social structure [24]. A concept of gender that no longer defines the definable
subject of human rights poses a challenge to international relations scholars who consider
themselves committed to feminist human rights politics [25].

Interdependencies concern the differentiation of the category “woman” in relation
to other ascribed characteristics. This means that rather than seeing women as a single
group, their different life situations arise from the interaction of gender with other catego-
ries of identity or discrimination, such as "race" or social class [26]. Criticism of the white
middle class' claims to sole representation came from marginalized individuals. [27]. In
human rights discourse, the hierarchical relationship between “first world and third world
feminists” is problematic [28]. This is partly based on the dichotomous (self) construction
of the emancipated white woman and the victimized “Third World woman” as a colonial
legacy of feminist discourse [29].

But the gender binary itself, that is, the strict and permanent distinction between
man and woman, has also become questionable. It is increasingly recognized that social
gender in the sense of role behavior and gender identity (gender) is independent of biolog-
ical sex (sex). However, thinking in definable bodies always offers starting points for divid-
ing masculinity and femininity. However, the phenomena of intersexuality and transsexual-
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ity, caused primarily by the cultural system of dual sex [30], make it very clear that a well-
defined biological dual sex is also a social construct. In the light of this knowledge, the polit-
ical and, therefore, legal subject “woman” is no longer completely understandable [31].

In the heteronormative gender order, binary categories are also related to each oth-
er in certain ways. Constructed biological sex assigns each person not only a social gender,
but also a standardized desire. A “real man” desires women, a “real woman” desires men
(or better: just a man) [32]. This order is also written into law and supported by law, which
also encourages heterosexual behavior [33].

If these challenges are taken seriously, the uniform legal subject of “woman” can no
longer be considered. Rather, “gender” should be seen as a social construct that, based on
binary and heteronormativity, places expectations on people that they cannot or will not
meet because they do not want to clearly identify themselves in terms of their physicality
or their physical form. behavior [34]. This understanding of gender converges with previ-
ously differentiated categories of gender discrimination in the sense of “sex,” gender identi-
ty, and sexual orientation [35].

Interdependence, binary and heteronormativity in the analysis of sexualized vio-
lence in war. Sexual violence during wars can also be analyzed in more differentiated ways.
While the recognition of sexual violence against women as a war crime and cause of flight
is a major achievement, it itself defines violence against women as gender-based. This ig-
nores the fact that in war specific masculinities and specific femininities are constituted,
which are associated with social forms of thought in peacetime. For sexualized violence
during war is by no means a sudden onset, but part of a “continuum of violence” that begins
before the outbreak of war and in no case ends with a peace treaty [36].

Let us note that masculinity (from the Latin masculinus, male) is a set of bodily
(secondary sexual characteristics), mental and behavioral characteristics considered as
masculine (that is, externally distinguishing a man from a woman or a male from a female
in animals) [65; 66, p. 264-265]. Masculinity in Russian is different from manliness. The
phrase “courageous [maybe from the word “courage”?] woman,” for example, characterizes
not a woman’s masculinity (masculinity), but the steadfastness of her character. The oppo-
site of masculinity is femininity, which is characterized by such qualities as sensitivity, ten-
derness, compassion, and caring [64, p. 16-17].

Due to the patriarchal distribution of property from women to men, during war
women become a symbol of the “purity” of the (ethnic) community and, thus, a protected
asset for all men, and men become the defenders of this very community and its possession
[37]. In appealing to this warrior masculinity, the rape of women is thus a “communion be-
tween men” [38] in which the defeated men are symbolically castrated. However, the dan-
gerous potential of warrior masculinity, which can be mobilized at any moment, puts men
themselves in mortal danger. Thus, not only the rape of women, but also the murder of men
is gender-based violence.

Hegemonic, aggressive masculinity [39] is not only constituted in a binary way in re-
lation to femininity, but also differs from marginal forms of masculinity, which, in turn, are
feminized and homosexualized. This is especially evident in the case of Tadi¢ [40].

The power imbalance between perpetrators and victims makes attacks homosexual
for victims, their feminization reinforces the hegemonic masculinity of perpetrators as het-
erosexuals [41]. This shows how heteronormativity is written into binary gender concepts.
The act of castration, which is not only symbolic but also factual, directly points to the dif-
ference between the two sexes, which are also very different physically.
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Masculinity and femininity are constituted interdependently with categories such as
religion, age or “ethnicity.” The central starting point of “ethnic cleansing” through the rape
of Bosnian Muslim women was religiously constructed “pure” femininity. In Sierra Leone,
rape of older women or little girls who had or had not yet been sexualized was considered
a particular taboo violation [42]. In ethnicized conflicts, men are seen not only as protec-
tors of the community, but also as biological carriers of ethnicity, while women's ethnicity
can be absorbed by another man. The forcible capture of women is sufficient, but the men
must be killed so that the ethnic group does not continue to exist [43]. Not only rape and
castration, but also “banal” murder without touching the body/genitals can be sexualized
because it refers to a specific male function in reproduction. Not only women, but also men
are at risk of violence during war due to their specific gender biases.

Thus, social understandings of masculinity and femininity are the basis of sexualized
violence during war. They are based on binary and heteronormative concepts of gender
that are formed interdependently with other categories.

Paradoxes of the politics of rights: law and the establishment of categories. Howev-
er, the right to protection from such violence activates the gender category. Anti-
discrimination law [44] is also traditionally associated with signs of discrimination and
thereby symbolically confirms the existence of the very categories with which discrimina-
tion is associated. Insisting on the equality of the two categories further establishes differ-
ence through categorization. This double-edged sword is already mentioned in the classic
feminist dilemma [45] and applies not only to “gender” but also to “sexuality” [46]. The
struggle for rights creates an identity category, which in turn can have a restrictive effect
through the ability to differentiate. Appiah calls the fixation of identity through external
recognition the “Medusa phenomenon” [47]. On the one hand, the law creates freedom, and
on the other hand, as a mechanism of normalization, it also has a disciplinary effect [48].

Law that affirmatively refers to “women” and “men” thereby contributes to the con-
tinuation and codification of binary and heteronormative constructions of gender as a so-
cial way of thinking, which in turn is the breeding ground for sexualized violence-the para-
dox of human politics, as Hark has formulated [ 49]. A right that does not want to partici-
pate in sexualized violence against women and men during war, for example, must reject
the binary, heteronormative category of “gender.”

Strategic essentialism [67]. But is it really (already) possible to abandon the politi-
cal-legal subject “woman”? The progress that has already been made on the protection of
women in international law is precarious and limited. Thus, stopping conversations about
“women” and their “specific concerns” may not lead to the expected differentiation, but to
a new de-thematization of gender oppression and violence. Moreover, it is not only hege-
monic social forms of thought, but also the material functionality of specifically gendered
sociality in the context of capitalist production based on the division of labor that keeps
alive the oppressive structures of heteronormativity, dual gender and patriarchy. Patterns
of social thinking are not only stabilized by the fact that they are presented in the law, but
also rely on material structures that do not disappear either when rights are created or
when categories are abolished [50]. Thus, de-biologizing the legal category of race does not
put an end to racism [51].

The deconstruction of the subject “woman” is also rejected by intersectional femi-
nists such as MacKinnon [52] or Charlesworth [53]. African feminists such as Tamale and
Oloka-Oyango, who also discuss the duplicity of the law against the backdrop of colonial
history, argue against the “completely deconstructed and completely alienated unreality of
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the post-universal in which Western society is currently mired” [54] and argue that “a sin-
gle the front is necessary for any social movement” [55]. From this perspective, “human
rights defeatism” is a luxury that those already in power can afford.

As a way out, Spivak, for example, proposes “strategic essentialism” [56], which
works without a defined category of “gender” in analysis, but in legal policy with a strategic
reference to the subject of law “woman”. Butler, who helped instigate the whole gender
problem, takes a relaxed, pragmatic position here: “Feminism needs 'women’, but it doesn't
need to know 'who they are' [57].

This strategic position also opens up the possibility of an alliance between femi-
nisms of different “generations,” an untimely simultaneity. While genealogical accounts of
the development of feminist theories often present a progression from liberal feminism to
deconstructionist feminism as a chronological and teleological development, Knapp be-
lieves that these "generations” should be understood rather as different "spaces of femi-
nism" between which the doors must remain open [58].

Choose your problems. For contemporary feminist human rights politics, this means
taking into account structural relations of domination [59] in their complexity and with
their material foundations in analysis and policy against human rights violations, but not
lightly abandoning progress made on one of these fronts. and legal instruments exclude
those based on the category “gender.” Instead, it is necessary to discuss it and decide how
the reference to gender should be understood in relation to the relevant situation.

Gender-based human rights violations, for example, occur when gender is taken into
account in the analysis of facts, often in a more general context that is shaped only in gen-
der-specific ways. While the rape of women in ethnic wars is analogous to the murder of
men on the basis of gender, for example, when analyzing refugee law, gender as a “private”
may again take a back seat to the persecution of women and men along ethnic lines. men
[60]. Reference to gender facilitates analysis but is ultimately no longer required for legal
classification; the seemingly private becomes universal.

However, experience also shows that those who are marginalized quickly “disap-
pear” into universal tools. Therefore, in some cases it may be strategically important to
counteract this omission with appropriate explanatory additions or proprietary tools. If
“gender” continues to be mentioned for this compelling reason, the inclusion of gender
identity and sexual orientation, as well as interdependent understandings of gender, can
counteract the consolidation of oppressive essentialist gender relations [61].

An approach that thinks of gender not as a category of identity, but as social rela-
tions of domination and always as interdependent, i.e. as not only “overlapping” but inte-
grally related social relations, a diverse and multivocal (against), speaking and articulating
different interests from different positions of power, has at hand the tools to forge objec-
tive alliances in which different interests can lead to common demands that can to create
a specific subject of law “woman” for a specific moment - “bridges between women are
built, not built” [62]. This involves reflecting the different power positions of the groups
and individuals involved and an equal negotiation process between different interests in
which individual voices are not silenced [63]. Therefore, the various feminisms must keep
not only their doors open, but also their ears.
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A3bIK IPABA KAK CPEACTBO roCcrioJiCTBA
N BOPbLbLI 3A IIPABA

AHHOmayus. Cmambvsi nocesiyjeHa npobseme s3blkd Npasa KAk UH-
cmpymeHma KAaccoeoli 60pbobl. FA3blk npasa 00HOBpEeMEHHO paccmampugaem-
csl Kak opydue 60opb0Obl 3a hpasa (A3vblk mpyodsaujuxcsl), Kak cpedcmeo mpyosi-
WUXCA U COXPAHEHUS KANUMAa/Aucmu4eckoll cucmemyl (3blK 20CN00CMEYowezo
K/aacca), a makjce KaKk CUHMe3Uupo8aHHbIU 3bIK NPAB808020 QUCKYpCa — hopMbl
Kjaaccosoli 6opbbbl. To ecmb sA3bIK 8bicmynaem U KaK UHCMpYyMeHm U Kak cpedda
(naHowagm) kaaccosotl 60pbobL.

B pa6bome ucnosb3yomcs duasekmuko-mamepuaiucmuveckutl, cu-
cmeMHbIU U J02uveckuli Memodbsl, @ Mmakjce COYUuoaKcuosa02u4eckuli nodxoo
K NOHUMAHU10 npasa.

Jlenaemcs 6b1800 0 moM, UMo Kak s3blK 20Chodcmeayuezo Kaaccd, mak
U s13blK mpyodsiyjuxcsi obaadarom cyujecmeeHHolU cneyu@ukol u coobwarom
onpedesieHHy0 cneyug@uky nyo6AUuYHOMY Npasoeomy OUCKYpCy 8 yeaoM, npu
3MOM ecAu KOAUYeCmM8eHHO (Macwmab pacnpocmpaHeHus) MOJCHO 2080pUMb
0 2ocnodcmae 513blka 20chodcmeyuje2o KAacca, mo s13blk mpyosiujuxcs cooo6-
waem ceoe duajeKmuyecKkoe Ka1ecmeo U si3blKy hpagosozo JUcCKypca, Kade-
CMBEHHO 8/1Usisl HA 3Mom JUCKYpPC, 00YCA08AUBASL €20 B03MONCHOCMb 8bICMY-
name cpedcmeoM coyuaNbHbIX NPO2PeCcCUBHbIX NPEO6PA308AHULI.

Kawueswle caoea: npasosoll sA3vlK, ny6AU4HbIU Npasosolli JUCKypc,
S13bIK NPAB08020 QUCKYpCa, Npasosoll HAppPAMus, npasosgoll A3blK MpyodsaUUXcs,
npagosoll A3blk 20cnodcmeywezo KAaccd, Npagosvle YeHHOCMU, COYU0aKcuo-
Jsl0euveckull hodxod k npasy, duaieKmu4HoCmsb, memag@uauyHocms, Mugo.io-
2UYHOCMD.

M3BecTHass aHa/IOTUSI UCTOPUYECKOM IIKOJIbI MPaBa, MPOBOAMMAs MEXAY MpaBOM
Y A3bIKOM, UMeEeT BaXKHbIN IJIyOOKUM CMBIC/, TaK KaK S13bIK, HECOMHEHHO, CBSI3aH C IPaBOM
U NpeJCTaBJsieT CO60M KOMMYHUKAaTHBHO-HOPMAaTUBHYIO CUCTEMY, a IPAaBO HOPMATHUBHO-
KOMMYHHKaTUBHY10. [I[pyyeM, mpaBo Bcerja BblpakaeTcCsl B I3bIKOBOM popMe, TO3TOMY He
CIy4aliHO BOINpocaM B3aMMOCBSI3U sI3blKa U MpaBa, Mpo6/eMaM MPaBOBOTrO SI3blKa M Mpa-
BOBOTO JIMCKYypCa MMOCBSAIIEHO 1ieJI0e HallpaBJeHWe HayYHbIX UCC/Ie/IOBaHU .

BmecTe c TeM cieiyeT OTMETUTD, UTO CETOJiHS POJib JUCKYPCUBHBIX GOPM B3aUMO-
JIeCTBUS — I3bIKOBOM KOMMYHHUKALIMHU Bce 60Jiee YETKO OTPakaeTcsl B LieJIOM psifie Hayd-
HbIX paboT. Y B 3TOM IJIaHe MOXXHO 0OPAaTUTh BHUMaHUE Ha TO, YTO SI3bIK 3a4aCTYI0 MOXKET
paccMaTpUBaTbCA KaK MHCTPYMEHT o6eclieueHusl TOCIO/ICTBa, OPY/Aue COllMaJbHOU 60pb-
Obl, a A3bIKOBAs cpesia Kak chepa 3Tou 60pbObl. KpuTHieckue AUCKYPCHUBHbIE UCCIEI0BA-

* KnumeHko Anekceii UBaHOBUY, Haya/IbHUK Kadepbl TEOPHUU rOCyjapCTBa U npaBa MoCKOBCKO-
ro yHuBepcuteta MB/l Poccuu umenu B.f. KukoTs, okTop ropuandeckux Hayk, npodeccop. E-mail: klimen-
ko_law@mail.ru
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HUSI 00palllaloT BHUMaHUeE Ha 3TH YEPTHI S13bIKa, CTaBsl BOMPOCHI O JUCKYpPCE KaK BOCIPO-
M3BO/ICTBE TOCMOACTBA, KOHTPOJIE HaJ JUCKYPCOM U 3JIOYNOTPeOJEeHUHU 3TUM KOHTPOJIEM
[2, c. 27-30]. Takxe B OTAe/JbHBIX UCCAEJOBAHUAX 0OpallaeTcss BHUMaHUEe Ha 0COOEHHO-
CTU IOPUJUYECKOr0 JUCKypCa (XOTS U B OTJIMYHOM OT Hallled paboThl KOHTEKCTE) [2, c. 71—
73] 1 Ha npaBOBOe MOBECTBOBaHUE (KOTOpPOE TECHO CBSI3aHO C BOIPOCOM $I3bIKa IMpaBa)
[4], u Ha npaBoBOU mo3uTHBU3M [10].

CaMbIM NPUHUUIHAJBHO BaXXHBIM BHJIOM COLIMAJIbHOU O60pPBLOBI cjlefyeT NpU3HATh
KJIaCCOBYI0 60pbOYy, KOTOpasi npuo6peTaeT HOBble GOPMbI B COBPEMEHHOM MOJUTUYECKHU
OpraHM30BaHHOM 00611ecTBe. ITa 60pbba Bcerja uMesia s3bIKOBOe U3MepPEHUE, a B YCI0BU-
X COBPEMEHHOCTHU MpUOOpeTaeT U AUCKYPCHUBHO-IPAaBOBOE KadecCTBO. /leliCTBUTEJIbHO,
B YCJI0BUSX 000CTPEHUS KJIAaCCOBBIX MPOTUBOPEYHI B MO3AHEKAMUTAJUCTUYECKUX 0O11e-
CTBax (M Ha YpOBHEe KaNUTAJUCTUYECKOW MUPOCHUCTEMBI B L[eJIOM) AJisi COXpAaHEHUs CTa-
TYC-KBO KJIaccoBasi 60pbba BbITeCHSAETCA B chepy MPaBOBOro JUCKYpCa, 3ITO 0OecieynBaeT
«KHBYYeCTb» KallUTAJIUCTUUYECKON CUCTEME, U JlaeT e BO3MOKHOCTb Pa3BUBATbCS U JlaKe
TpaHcHOpMHUPOBAThbCA NyTeM pedOPMHUPOBAHMUSA, BIJIOTh [0 «KMHUPHOW PEBOJIIOLUU» TO
eCTb CBOEro poJia «3BOJIIOLMOHHONW peBOJIIOLMNA», KODEHHOU KaueCTBeHHOM NepeCTPOUKHU
Y U3MEeHEeHUs CBOero KaluTaJuCTUYecKoro kadectna [6]. To ecTb 3/jeCb MOXHO F'OBOPUTh
0 JUCKYPCUBHOU popMe KJIaCCOBOU OOpPbObI, KOTOpasi BDEMEHHO yTpayMBaeT B 3TOU pop-
Me TOTa/IbHO-aHTarOHUCTUYeCKUU xapakTep. C TOUYKMH 3peHUsT COLUOAKCHOJIOTHYECKOTO
No/X0/la K IpaBy KJjaccoBasg 60pbba OCyllecTBJSETCA B paMKax NPaBOBOro JHUCKypca
Y Kak pe3yJbTaT - GOpMUpYyeT MpPaBO, KaK CUCTEMY KOHBEHLIMOHA/IbHBIX PAaBOBbIX Ll€H-
HOCTEeH — Bblpa)KeHHe BPeMEeHHOT0 NOJIMTUYEeCKOI0 KOMIIPOMHUCCA KJIaccoB [7].

He ciny4aiiHo uMeHHO 3a a3bikoM C. Kukek BUAUT CpeACTBO, NOAJep:KUBarollee
BOCIIPHUSITHE PEATIbHOCTH, OTMeYas, YTO «... I3blK, 3 He MIPUMUTUBHbIE 3TOUCTUYECKHE UH-
Tepechl, eCTb MepPBbIA U [JIaBHbIU paszesnuTesib. UMeHHO M3-3a f3bIKa (MOXEM) «KUBEM
B pPa3HbIX MHUpaxX» C HAIIUMU COCEAsMU, JlaKe eCJIM OHU NMPOXKUBAKT HAa OJHOM C HAMHU
yauie» [5, c. 6]. OH yKka3bIBaeT Ha «paszesieHre Hebec» He TOJIbKO Ha IJ106aJIbHOM YPOBHE,
HO U BHYTPH OT/eJIbHbIX CTPaH, IPpUMeHSAS B OTHoleHUU cuTyanuu B CIIA kateroputo
«rpakJaHckass BoWHa» [5, ¢. 6-7]. CioBeHCKUH ¢UI0COP XOPOILO JAEeMOHCTPUPYET, YTO
6opbba OCyLIeCTBJISIETCSA B OTHOLUIEHUH ONpeJie/IeHHbIX KaTeropu U 60proTcs MoJuTu4Ye-
CKMe CUJbl MMEHHO 3a 3HaueHUe 3THUX KaTeropuh Ha NMpHUMepe COBPeMEeHHbIX COOBITHUU
B UM/IM NPUMEHUTEJbHO K KaTEropusM «JOCTOUHCTBO» U «CIPaBeAJIMBOCTb», OTMeYasi
YTO Ta CTOPOHA, KOTOopas nobeausia B 60pbbe 3a rereMOHUIO (KaTeropus UCIOJIb3yeTCs 10
BUJUMOMY B 3HayeHUM A. ['paMiiu) U HamoJIHSIET 3TU KaTeropud CBOUM CMBICIOM [5,
c. 52]. C. XKmxek oTMevaeT: «... paboyrve NPOTECTYIOT He MPOCTO NOTOMY, YTO >KUBYT
B 0eJJHOCTH; OHU MPOTECTYIOT, KOTZa BOCHPUHUMAIOT CBOKO 6€JHOCTb KaK HecnpaBeJJiu-
BOCTb, 332 KOTOPYIO HeCeT OTBETCTBEHHOCTb MPAaBAIIUN KJIACC...» U COBEPIIEHHO CIpaBe/-
JINBO KPUTHUKYET KPUTUKOB TaK HAa3bIBaeMOTO «JAUCKYPCUBHOTO HJlea/IM3Ma» 32 HEMOHHU-
MaHUe PoJI s13bIKa U JUCKYpCca B KJI1accoBOM 6opnbe [5, c. 53].

B pamkax AMCKypCHBHOM (OpPMBbI KJIACCOBOM GOpbObI OCHOBHBIM MHCTPYMEHTOM
KOHCepBalUM KaNWTaJIUCTUYECKUX OTHOLUEHUN BBICTYNAeT MPAaBOBOM fI3bIK MpaBSILEro
KJIacca, a A3bIK TPYAAILIUXCS NpeJCTaBaseT c060i MHCTPYMeHT 60pb6Obl 3a Ux npasa. [Ipu-
TOM caM «JaHAumadT» NpaBoOBOro AUCKYypca — CBOEro poZia «1oJie 60s» — TaKXKe NMpeJCTaB-
JIeH onpeieJIeHHOM SI3bIKOBOU CpeZiol, Ha KOTOPYIO BO3JeUCTBYeT KaK S3bIK OCIOACTBY-
IOLIero KJjacca, TakK U s3bIK KJacca nojasJsieMoro. To ecTb ecau AUCKYypC — popMa Kiaacco-
BOU 60pPBOBI, TO SI3bIK U UHCTPYMEHT, U «JaHAadT» 3TOM 60pbObl. PazyMeeTcs, kiacco-
Basi 60pbba — 3TO elle U 60pbba 3a BJAUSHUE HA 3TOT «iIaHAmadT». JlocTynom K HeMy 06-
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JIaZIal0T KJIaCChl B HEPABHOUM Mepe, «TOCMO/ICTBYIOIIME BbICOThI» MPUHA/JIEXAT NpaBslie-
My KJIAcCy. ITO BBIPQXKAeTCA U B IOCTYIIE K A3bIKY U B JUKTaTe OQUIIMATbHBIX U TMCbMEH-
HbIX SI3bIKOBBIX GOPM.

«W3sA1mHasa c1oBecHOCTb» HapaAy C PUAUYECKON CUCTEMOM U CUCTEMOW 06pa3so-
BaHus (1o JI. AnTioccepy) BBICTYNAOT B KayeCTBe H/le0JIOTMYeCKUX alnapaToB rocyjaap-
cTBa. O4HAKO B polecce JUCKypca CUTyalust MoxKeT MeHATbcA. HeMastyto posib 3/iechb Ur-
paeT «KKOTHUTOpPUAT» — TPyA0Basi TBOpPYeCKasd UHTEJJIMTeHI U, KOTopas MOXeT IepexBa-
ThIBaTb UHUIUATUBY B Auckypce [11, c. 13, 25]. He ciy4ailHO B HEKOTOPbIX COLLMATUCTU-
YeCKHX NpoeKTaX UMEeHHO MHTeJJIMTeHL Ul UrpaeT K/ao4deBylo poJib. Tak A.JI. CepreeB oT-
MeyaeT B OTHOLIEHUM KYOMHCKOTO COLMaJIMCTUYECKOTO NPOEeKTa, 4YTO B ero paMKax Ipo-
C/IeXKUBAETCH TEHJIEHLIUS «... 3aMeHbl MpoJieTapyaTa KOTHUTApPUAaTOM B KauecTBe COL M-
aJIbHOW OCHOBBI ITOCJIeJHEr0 COLMAIMCTUYECKOTO0 CTpOUTebCTBax» [11, c. 25].

[Ipy sToM crefyeT OTMeTHUTb, YTO NHUCAHHOE NPaBO - NpPaBO HOpUAUYECKOe -
BBICTYNaeT KaK OCHOBA «IICeBJOKOHCTAHTa» M TO, YTO IepBOHA4YaJbHO (QOPMHUPYET
«JaHAwadT» MpPaBOBOr0 AMUCKYpCa, CBOETO PoOJa NMHCAHHBIA HappaTUB. DTOT MHUCAHBIU
A3bIK M3HA4aJIbHO CTpaZaeT abCTPaKTHOCTbI), MeTAaQU3UYHOCTHIO (IPUMEPOM CJIYKUT
Bceob6uiasa feknapanus npaB 4esioBeKa, abCTPaKTHOCTb U MeTaPpU3UYHOCTb KOTOPOU Tak
XOpOoUIO NMPOJEeMOHCTpUPOBaHa B peuH A.fl. BeilmnHcKoro Ha 3aceganuu ['eHepasbHOUM Ac-
camb6sien OOH) [3].

Kak npaBoBO# A3bIK NpaBAILero K/jaacca, Tak U IPaBOBOM A3bIK TPYAALLUXCA UMEIOT
CBOU OCOOEHHOCTH, 0OYC/IOBJIEHHbIE POJIbIO 3THUX TUIOB f3blKa B MPAaBOBOM JHCKYpCe.
PaccMOTpUM XapaKTepUCTUKHU fI3blKa PaBsALIero KJjaacca.

fAIspIKk mpaBAmero kJjacca Kak CpeJCTBO TOCIOACTBA HMeeT JeCKpPUIITUBHO-
NpeCKpUNTUBHBIA xapakTep. OH OpUEHTHPOBAH Ha ONMCaHUe U mpejnucaHue. Tak, onu-
CbIBasl COLMA/IbHYIO peaJlbHOCTb, OH ee 0O'bACHSAET, JerMTUMHUpPYeT, CO3JjaeT CBOEro poja
napaJjieJIbHyl0 A3bIKOBYIO peasibHOCTb, KOTOpasd NpUyKpallMBaeT W JOINOJHAET Ccylie-
CTBYIOIYI0 PeaJbHOCTb fIBJIEHUH U MpPOLEeCCOB, MO3ULUOHUPYS ee KaK CIpaBeJJ/IMBYIO
U J0JDKHYI0. [IpecKpUNITUBHBIN — NpejnucaTe/bHbIM XapaKTep A3blKa NMpaBsllero Kiaacca
NpeAnoJaraeT, 4YTO M3 CyLIeCTBYIOLIEW KapTHHbI MUpa CJAeAYIOT HeKUe JO0JKEeHCTBOBa-
HUSA-TIpeIMCaHUS U IPEX/e BCero B OTHOLUIEHUH CaMOTr0 sI3bIKa.

fA3bIK npaBslero Kjacca Takke KOHCepBaTUBEH U anosioreTudeH. OH Kak Obl «KOH-
CepBUpYyeT» PeaJbHOCTb, OTPaXkasl ee B I3blKe U TeM CaMbIM IIOMeLlasi B CBOEro poJia s3bl-
KOBYI0 KJIeTKy. OH Takke ONpaBJAbIBaeT U 0O0bACHAET, 3alMIIAeT CyLleCTBYOLIMNU 061Le-
CTBEHHBIM CTpPOW, BBIFOAHBIM COOCTBEHHUMKAM CpeJCTB Npou3BoAcTBa. I[IpoBoauTcs
MBbICJIb, YTO BCEM HEOOXOJUMO 3aHMMATbCSl CBOMM JieJIOM, BOCOHPOU3BO/is 3TY peabHOCThb
B y>Ke 0TpabOTaHHbIX OTHOLIEHUAX. TpyAsAImecs JOKHbI TPYAUTBCSA, @ COGCTBEHHUKH Ha
cpe/cTBa POMU3BO/CTBA NPUCBAUBATh OO0JIbIIYIO YAaCTh pe3yJbTaTOB UX TPYAa.

A3bIk npaBdaLero kaacca gopmalieH B [BYyX CMbICJaX: OH OPUEHTUPOBaH Ha Qop-
MaJIbHO-JIOTUYECKYI0 COTJIAaCOBAHHOCTb M TAroTeeT K $opManv3anuy (4TO OTpakaeTcs
B TOM, YTO OH 006JIeKaeTCsl 3a4acTyl0 B NMCbMeEHHYI0 $opMy). B onpesiesieHHOM CMbICJie OH
B OOJIbllIeN CTeNeHU OpHUeHTUPYeTcd Ha GOpPMasIbHYH COIJIaCOBAaHHOCTb, YeEM Ha TOYHOeE
0TOOpaXKeHHe MHUpa sIBJEHUM U MpOIeccoB. B onpeseseHHOM CMbIC/e 3TO CaMOJAOCTAaTO4-
HbIN 513bIK. /IleBU30M 3TOr0 s3bIKa fABJIsSIETCA 6MOJIelickasi HOBo3aBeTHasi GpopMyJia: «B Havya-
Jie OBLIIO CJIOBOX.

OH Taxke uMeeT MeTadpusnyeckuil xapakrtep. OH JjaeT 06pa3 peajbHOCTH, HE UMe-
Iolled HeOrpaHUYEeHHOro NOTeHLMala [ pa3BUTUA. PeasbHOCTBE 3Ta NpejCTaBasAeTCA
[leHHOM caMa I10 cebe M JjlaXke He HY»K/|JaeTCs HU B KaKOM pa3BUTHUU. B oTHolIeHHUH NpaBo-
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BOT0 AA3bIKa I'OCIO/CTBYIOLIEr0 KJacca BIIOJHE TOYHBIM BBITJIAJUT YIPEK, alpeCOBaHHbIN
MeTadusnke: «MeTapusuka onepupyeT NOHATHUAMHU «3aKOHYEHHBIX» BellleH, JeWCTBHU-
TeJIbHble 1 BO3MOXXHbIe CBOMCTBA KOTOPbIX OHA CTPEMUTCSH 3aPUKCUPOBATh U ONpeJieINTh
pa3 u Hascerga» [8, c¢. 72]. U B aToM MeTapU3UYHOCTb U NPUHLUUIHANIBHASA aHTHAHAAIEK-
TUYHOCTD A3bIKa [IpaBALLero Kjaacca.

PasymeeTcsl, Tako# A3bIK MMeeT BbICOKO abCTPaKTHBIA U UJe0JIoro-MUdooruye-
CKUH XapakTep (onpeJieJIeHHO, 3TO He «S3bIK MJIOTHUKA»). ITO JeNUCTBUTENbHO SI3bIK MHU-
da, «IOXUILeHHBIN A3bIK», B KOTOPOM BTOPHUYHOM MpeACTaBJseTCA caMa QYHKIMA A3bIKa.
He cnydaiiHo B.II. ManaxoB oTMedaeT 4ype3BbIYaWHYI HACBILIEHHOCTb MPAaBOCO3HAHUA
MUPOJIOTUIECKUMU KOHCTPYKI UMY, YKa3bIBas: «... BAXKHbIM UHAUKATOPOM NPUCYTCTBUSA
MHUQPOJIOTUYECKOTO KOMIIOHEHTA B IPAaBOCO3HAHUU SIBJISIETCS €ro CHOCOOHOCTD K JIETUTHU-
MalMy, 4ero 6bl OHA HU Ka4yaJiacb Ha MpakKTUKe» [9, c. 45]. A3bIk HaUMHaeT PYHKIUOHUPO-
BaTb NpexJie BCcero Kak uzeoJsiorus, obecrneymBarlas rocnoActso. Eciau 3aecs nepedpa-
3MPOBATh MBICJIb O TOM, UYTO MU - «HoXHULeHHUe A3blKa» (P. BapT), To M0oXHO cKa3aTb, 4TO
A3bIK NOXUILAETCH M NPUCBauBaeTCA NMPaBALMM KJIaCcCOM, Kak M Tpy/ (ero pesysbTaThl)
[1]. CaM s13bIK OOJIbIIE OPMEHTUPOBAH Ha cebsl, 4eM Ha MUDP SIBJIEHUH, COOTBETCTBEHHO OH
OTYACTH YTPAuUBaeT CBAA3b C peaJbHOCThIO U CKJIOHEH CKOpee CO3/aBaTh CBOIO I3bIKOBYIO
peasIbHOCTh (3TO BO MHOI'OM 00YCJIOBJIMBAeT U/eaJIMCTUYHOCTb OYpPKya3HbIX TeopeTHuye-
CKUX MIOCTPOEHUH ).

CiefyeT OTMEeTHUTh, YTO B CUJIy CBOeM MeTaQU3UYHOCTU A3BIK NpaBAILLero Kjacca
TOTaJIeH: OH NMpeTeH/AyeT Ha NOJHOe ONMUCaHWe peaJbHOCTH, eMy HeHW3BeCTHa f3bIKOBas
HeJI0CTaTOYHOCTD, 3aKJIIYAKLAsAcsd B TOM, YTO U3MEHYMBBIA MUP SIBJIEHUU MOCTOSHHO
pa3BUBAETCH, OCTaBJAA A3bIK B NpouioM. Tak, ciaefyeT NOJHOCTBIO COIJIACUTCA C MbIC-
JIbIO, UTO «...Mbl CTAJIKUBAaeMCsl C pa3JiIMuueM Mex/Jy 065eKmusHbIMU NPoYeccamu, B KOTO-
PBIX 4YTO-TO NpeTepIeBaeT U3MEHeHUe U NOHAMUAMU, B KOTOPBIX MbI IIBITa€MCs 0000ILUTh
OTJINYUTE/IbHble NIPU3HAKHU BellleH, y4acTBYIOLIMX B npouecce. Takve MOHATUS HUKOTAA
He COOTBETCTBYIOT U HUKAK He MOTYT BCerjia U BO BCEX OTHOLIEHUSX COOTBETCTBOBAThb
CBOMM 00'bEKTaM MMEHHO NOTOMY, YTO OO'BbEKTBhI IIpeTepleBalT U3MeHeHUsa» [8, c. 69].
B 3ToM M 3ak/04yaeTcs f3bIKOBasi HeJOCTAaTOYHOCTb, HeOTpedJeKCUPOBaHHAsA B fI3bIKe
npaBALero KJjacca.

Bce Bbllleo603HaYeHHble 0COOEHHOCTH fI3bIKa NpaBALero KJjacca 00yCJO0BJEHbI
ero poJibl0 — COXpaHeHHUs U obecrneyeHUs1 rOCHOACTBa (rereMOHUMU) B MyOGJUYHOM NPaBoO-
BOM JIMCKypCe.

A3BIK TPYAALWMXCSA KaK MHCTPYMEHT 60pb6ObI 3a NpaBa (s13bIK 0CBOOOXAeHHUs) 06-
JIaZiaeT APYTUMH M 4aCTO NPOTUBOIOJIOXKHBIMU YepPTaMU B CUJIy CBOEU pOJIk B My6GJIUYHOM
IIpaBOBOM JIUCKypCe.

ACKpUNITUBHO-JJeCKPUIITUBHBIA XapaKTep f3blKa TPYASALIUXCS OOYCJIOBJEH TeM,
YTO OHM IIpexJe BCEero MUCHOJb3YIT fA3BIK [/ OTCTaMBAaHHUA CBOUX HUHTEPECOB, JJid
npeAbsBJEHUS UX B Ka4yeCTBe NIpaB, YTO BbIpaXXaeTCs B BbICKa3bIBAaHUAX aCKPUIITUBHOIO
TUMNa (IPUNHUCHIBAOINX OTBETCTBEHHOCTD U NpaBa no [.JL.A. Xapty) [12, c. 27]. [leckpun-
TUBHOCTbD fI3blKa TPYZAALLIMXCA CBSI3aHa TaKXKe CO CTpeMJIEHHEM ONUCaThb peaJbHOCTb B KOH-
TEKCTe CBOMX MHTEPECOB, HO B OTJIMYME OT JEeCKPUITUBHOCTHU s3blKa MpaBsllero Kjaacca
OHa UMeeT BTOPUYHBIN XapaKTep, U NMpexJe BCero noJYMHeHa 1ejii 60pb0Obl 3a NpebsiB-
JieHHble npaBa. OnycaHue peaJbHOCTU He HOCUT IOJIHOTO XapaKTepa U He NpeTeHyeT Ha
HOJIHOTY.

Ba)xHBIM npeJcTaB/seTCA U TO, YTO 3TOT fA3BIK B IPOTHUBOIOJIOKHOCTb IPABOBOMY
A3BbIKY IpaBALlero KJjacca guajeKkTuyeH. CoBeplleHHO CIpaBeJIMBO YTBEPXKJEHUE, YTO

103



Teopus rocysapcrsa 1 npaBa

«B mpoTuBOMNo/MOXKHOCTh MeTadpU3MKe LeJbl0 AUAJEKTUKU ABJSETCHA NPOCJAeAUTh JeW-
CTBUTeJIbHble U3MEHEHHUs U B3aHMMOCBA3M B MHUpe M pacCMaTpUBaTh BelllM Bcerja B HUX
JIBIDKEHUU U B3aUMOCBS3U» [8, c. 72]. OH opueHTUpyeTCcsl Ha KOHKPETHDIE }KU3HEHHbIE 00-
CTOATEJIbCTBA, He JoNycKasd MeTapU3U4eCKOro abCTparupoBaHus, U B HeM OTpedJeKCH-
pOBaHa BTOPHUYHOCTb A3bIKA — CBOETr0 poJa fA3bIKOBAsA HeAOCTAaTOYHOCTb. JTAa HeAOCTa-
TOYHOCTb NPOSAABJAETCA B TOM, YTO MUP fIBJIEHUH, ec/IM He Bcerja 6oradye Mupa NoHATHH,
TO BCerjia peajibHee, U UMEHHO TIOHMMaHHUe 3TOr0 U OTKa3 OT NONBITOK KOHCTPYUPOBAHUA
peasibHOCTH NP IOMOLIY A3blKa — XapaKTepHas yepTa TpyAdauuxca. KocBeHHO 3Ta Hesl0-
CTaTOYHOCTb NPOSIBJAETCA B TaKUX KOHCTPYKLMAX KaK KaprOHU3Mbl U HEHOpMaTHUBHas
Jiekcrka. Ckopee [J1 3TOro A3blKa XapaKTepeH KPUTHYeCKHU HAaCTPOW B OTHOIUEHWH
S1I3bIKOBOM peasibHOCTH, NpeJijlaraeMoi I3bIKOM MpaBsilero kjaacca. OcBo60x/jeHre MUpa
sIBJIGHUH W TMPOIECCOB OT OKOB MOHATHWHOW MeTadu3UKHU (MHda MOHATUHHON Marvm)
s3bIKa MpaBsILero Kjacca — BaXKHas 3a/ia4a A3bIKa TPYAALIUXCS.

CoOTBETCTBEHHO 3TOT fAA3bIK KPUTUYEH — fI3bIK KaK OTPULIaHUe f3blKa (nepedpasu-
pys u3BecTHy10 MbIcab 0. XabepMaca o TOM, 4TO U/€0JIOTUA — BCerAa KPUTHUKA HUIe0J10-
run) [13, c. 50-116]. Pa3pyiieHue fi3bika NpaBsILero Kjaacca A3bIKOM TPYAALUXCA — 3TO
BCer/ia pacKkpenolleHre U 06HoBJeHUe. [103TOMYy /1A f3bIKa TPYAALMXCA KpalHe Xapak-
TepHa caTHUpa, UPOHUS, KaK CPeJICTBO PACKPENOLIEeHHA U CBOEro poja AeueoJ0Tru3alnnuu
U feMudosorusanuu. /s Hero xapakTepHa palnMoHa/lbHasi KpUTHKA MUPOKOHCTPYKIUH.
B.Il. ManaxoB, Mo-BUAKMMOMY, yJIaBJIMBas 3Ty IPOTUBOPEYUBOCTD B IPABOCO3HAHUHU (a y Hac
OHa BbIpa)keHa B IPaBOBOM f3blKe), oTMevyass MUPOJOTM3UPOBAHHOCTb MPAaBOCO3HAHMS,
Takxke nuiueT: «C Jpyroi CTOpoHbl, IpaBOCO3HAHUE 3aK/I0YaeT B cebe U MPOTUBOMOJIOXK-
HYI0 «MeXaHUKYy» Ipeobpa3oBaHUs MUQPOJOTHYECKON UPPALMOHAJIbHOCTU B pallMOHAJIb-
HOe coJiep>KaHue MpaBoCO3HaHusA» [9, c. 45].

B npoTtrBono/s10kHOCTL GpOpMaIM3My IPABOBOIO fA3bIKa NPaBALIero Kjacca npaBo-
BOU fI3BIK TPYZAALIUXCA COZepKaTeseH, OH MaKCMMaJbHO NpeJMeTHbIHN (/1 Hero xapak-
TepHa HU3Kas CTelleHb abCTparupoBaHUs U COOTBETCTBEHHO HU3Kas CTelleHb MUPOJIO-
rusanuy, no P. bapty) [1]. 3TOT A3bIK MaKCMMaJIbHO NPUOJIMKEH K «S3bIKY IMJIOTHUKA»
(P. BapT) [1].

CoBepllIeHHO 0YEBH/AHO M He YJUBUTEJBHO, UTO fI3bIK MpPaBsILero Kjacca U fA3bIK
TPYAALIMXCA UMEIT BO MHOIOM NPOTHUBOIOJIOXKHBIE YepThbl. ITO 00YCJI0BJIEHO TeM, YTO
OHU ABJISIIOTCA MHCTPYMEHTAaMH, UCN0JIb3yeMbIMHU C Pa3HbIMH 33/layaMy B KOHTEKCTe JUC-
KYPCHUBHOU GPOPMBI KJIAaCCOBOM GOPLOBI.

[IpoTHBONONI0XKHOCTL MeTapU3UIECKOTO CTAPOTO A3bIKa NpaBa NpaBAllero Kjiacca -
C OZJHOM CTOPOHBI M NPABOBOTO fI3blKAa TPYAALUXCA JUAJEKTUYECKOTO0 — HOBOTO — C Apy-
roH, COOOIAT BCeH CHUCTeMe NMPaBOBOI0 JUCKypca JUaJeKTUYHOCTb. B 3TOM NpUHLIUIIK-
aJbHas nobeja fA3blKa TPYAALIMXCs, NobeJa Oyyllero Haj HaCTOSIIIUM, HOBOTO HaJi CTa-
pbIM, No6Gesia He oueBUAHAA [/ MeTapU3NKOB, HO yKe O4YeBUHAA /I AUaJTeKTUKOB. [l
BUJIEHUsl TeX, KTO I0JIb3yeTcs JMlb GOpMaJbHOM JIOTUKOM, B JAUCKYypCe NpeBaJUpyeT
HappaTHUB MpaBsLlero Kjacca, HO AJs BUZEHUs TeX, KTO OlepupyeT AualeKTUYeCKOH J1o-
TMKOM SICHO, YTO A13bIK 3TOT0 KJIacCa y>Ke YTPAaTHUJI CBOIO aKTYaJIbHOCTb.
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THE LANGUAGE OF LAW AS A MEANS OF DOMINATION
AND STRUGGLE FOR RIGHTS

Alexey I. Klimenko*

Annotation. The article is devoted to the problem of the language of law
as an instrument of class struggle. The language of law is simultaneously seen as
a tool in the struggle for rights (the language of workers), as a means of enslaving
and preserving the capitalist system (the language of the ruling class), and also as
a synthesized language of legal discourse as a discursive form of class struggle.
That is, language acts both as a tool and as a medium (landscape) of the class
struggle.

The work uses dialectical-materialistic, systemic and logical methods, as
well as a socio-axiological approach to understanding law.

It is concluded that both the language of the ruling class and the language
of the workers have significant specifics and communicate certain specifics to the
public legal discourse as a whole, while if we can quantitatively talk about the dom-
inance of the language of the ruling class, then the language of the workers com-
municates its dialectical quality to the language of the legal discourse, qualitatively
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influencing this discourse, determining its ability to act as a means of social pro-
gressive transformations.

Key worlds: legal language, public legal discourse, language of legal dis-
course, legal narrative, legal language of workers, legal language of the ruling
class, legal values, socio-axiological approach to law, dialectic, metaphysical, myth-
ological.

The well-known analogy of the historical school of law drawn between law and lan-
guage has an important, deep meaning, since language is undoubtedly associated with law
and is a communicative-normative system, and law is a normative-communicative one.
Moreover, law is always expressed in linguistic form, so it is no coincidence that a whole
area of scientific research is devoted to the issues of the relationship between language and
law, the problems of legal language and legal discourse.

At the same time, it should be noted that today the role of discursive forms of inter-
action - linguistic communication - is increasingly clearly reflected in a number of scien-
tific works. And in this regard, we can draw attention to the fact that language can often be
considered as an instrument for ensuring dominance, an instrument of social struggle, and
the linguistic environment as a sphere of this struggle. Critical discourse studies pay atten-
tion to these features of language, raising questions about discourse as the reproduction of
dominance, control over discourse and abuse of this control [2, p. 27-30]. Also, some stud-
ies draw attention to the features of legal discourse (albeit in a context different from our
work) [2, p. 71-73] and on the legal narrative (which is closely related to the issue of the
language of law) [4], and on legal positivism [10].

The most fundamentally important type of social struggle should be recognized as
class struggle, which takes on new forms in modern politically organized society. This
struggle has always had a linguistic dimension, and in modern conditions it also acquires
a discursive and legal quality. Indeed, in conditions of aggravation of class contradictions in
late capitalist societies (and at the level of the capitalist world system as a whole), in order
to maintain the status quo, class struggle is forced into the sphere of legal discourse, this
ensures the “survival” of the capitalist system, and gives it the opportunity to develop and
even transform through reform, up to a “peaceful revolution”, that is, a kind of “evolution-
ary revolution”, a radical qualitative restructuring and a change in its capitalist quality [6].
That is, here we can talk about a discursive form of class struggle, which temporarily loses
its total antagonistic character in this form. From the point of view of the socioaxiological
approach to law, class struggle is carried out within the framework of legal discourse and,
as a result, forms law as a system of conventional legal values - an expression of a tempo-
rary political compromise between classes [7].

It is no coincidence that S. Zizek sees language as a means of supporting the percep-
tion of reality, noting that “... language, and not primitive egoistic interests, is the first and
main separator. It is precisely because of language that we (can) “live in different worlds”
with our neighbors, even if they live on the same street as us” [5, p. 6]. He points to the “di-
vision of heaven” not only at the global level, but also within individual countries, applying
the category “civil war” to the situation in the United States [5, p. 6-7]. The Slovenian phi-
losopher demonstrates well that the struggle is carried out in relation to certain categories
and political forces are fighting precisely for the meaning of these categories using the ex-
ample of modern events in Chile in relation to the categories of “dignity” and “justice”, not-
ing that the side that won the struggle for hegemony (the category is apparently used in the
meaning of A. Gramsci) and fills these categories with its meaning [5, p. 52]. S. Zizek notes:
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“... workers are protesting not just because they live in poverty; they protest when they
perceive their poverty as an injustice for which the ruling class is responsible..." and quite
rightly criticizes critics of so-called "discursive idealism" for failing to understand the role
of language and discourse in the class struggle [5, p. 53].

Within the framework of the discursive form of class struggle, the main instrument
for the conservation of capitalist relations is the legal language of the ruling class, and the
language of the working people is an instrument of struggle for their rights. Moreover, the
very “landscape” of legal discourse - a kind of “battlefield” - is also represented by a certain
linguistic environment, which is influenced by both the language of the dominant class and
the language of the suppressed class. That is, if discourse is a form of class struggle, then
language is both an instrument and the “landscape” of this struggle. Of course, the class
struggle is also a struggle for influence on this “landscape”. Classes have access to it une-
qually; the “dominant heights” belong to the ruling class. This is expressed both in access to
language and in the dictates of official and written language forms.

“Beautiful literature”, along with the legal system and the educational system (ac-
cording to L. Althusser), act as ideological apparatuses of the state. However, during the
course of discourse the situation may change. A significant role here is played by the “cog-
nitoriate” - the working creative intelligentsia, which can seize the initiative in discourse
[11, p. 13, 25]. It is no coincidence that in some socialist projects it is the intelligentsia that
plays a key role. So A.L. Sergeev notes in relation to the Cuban socialist project that within
its framework there is a tendency “... to replace the proletariat with the cognitariat as the
social basis of the latest socialist construction” [11, p. 25].

It should be noted that written law - legal law - acts as the basis of a “pseudo-
constant” and what initially forms the “landscape” of legal discourse, a kind of written nar-
rative. This written language initially suffers from abstractness and metaphysics (an exam-
ple is the Universal Declaration of Human Rights, the abstractness and metaphysical nature
of which was so well demonstrated in the speech of A.Ya. Vyshinsky at a meeting of the UN
General Assembly) [3].

Both the legal language of the ruling class and the legal language of workers have
their own characteristics, determined by the role of these types of language in legal dis-
course. Let's consider the characteristics of the language of the ruling class.

The language of the ruling class as a means of domination has a descriptive-
prescriptive character. It is descriptive and prescriptive oriented. Thus, by describing social
reality, he explains it, legitimizes it, creates a kind of parallel linguistic reality that embel-
lishes and complements the existing reality of phenomena and processes, positioning it as
fair and proper. The prescriptive - prescriptive nature of the language of the ruling class
suggests that from the existing picture of the world certain ought-instructions follow, and
above all in relation to the language itself.

The language of the ruling class is also conservative and apologetic. He, as it were,
“preserves” reality, reflecting it in language and thereby placing it in a kind of linguistic
cage. He also justifies and explains, defends the existing social system, beneficial to the
owners of the means of production. The idea is that everyone needs to mind their own
business, reproducing this reality in already established relationships. Workers must work,
and owners of the means of production must appropriate most of the results of their labor.

The language of the ruling class is formal in two senses: it is oriented toward formal-
logical consistency and tends toward formalization (which is reflected in the fact that it of-
ten takes the form of writing). In a certain sense, it is more focused on formal consistency
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than on an accurate representation of the world of phenomena and processes. In a certain
sense, it is a self-sufficient language. The motto of this language is the biblical New Testa-
ment formula: “in the beginning was the word.”

It also has a metaphysical character. It gives an image of reality that does not have
unlimited potential for development. This reality seems valuable in itself and does not even
need any development. In relation to the legal language of the ruling class, the reproach
addressed to metaphysics seems quite accurate: “Metaphysics operates with the concepts
of “finished” things, the actual and possible properties of which it seeks to fix and deter-
mine once and for all” [8, p. 72]. And this is the metaphysical and fundamental anti-
dialectical nature of the language of the ruling class.

Of course, such a language has a highly abstract and ideological-mythological char-
acter (it is definitely not a “carpenter’s language”). This is truly the language of myth,
a “stolen language,” in which the very function of language appears secondary. It is no coin-
cidence that V.P. Malakhov notes the extreme saturation of legal consciousness with
mythological constructs, pointing out: “... an important indicator of the presence of a myth-
ological component in legal consciousness is its ability to legitimize, no matter what it
may be in practice” [9, p. 45]. Language begins to function primarily as an ideology that
ensures dominance. If we paraphrase here the idea that myth is “the abduction of lan-
guage” (R. Barth), then we can say that language is stolen and appropriated by the ruling
class, as is labor (its results) [1]. Language itself is more focused on itself than on the world
of phenomena; accordingly, it partly loses touch with reality and tends to rather create its
own linguistic reality (this largely determines the idealism of bourgeois theoretical con-
structions).

It should be noted that, due to its metaphysical nature, the language of the ruling
class is total: it claims to be a complete description of reality, it is unaware of the linguistic
insufficiency that lies in the fact that the changing world of phenomena is constantly devel-
oping, leaving language in the past. Thus, one should fully agree with the idea that “... we
are faced with a difference between objective processes in which something undergoes
a change and concepts in which we try to generalize the distinctive features of things par-
ticipating in the process. Such concepts never correspond and cannot in any way always
and in all respects correspond to their objects precisely because objects undergo changes”
[8, p. 69]. This is the linguistic deficiency, unreflected in the language of the ruling class.

All of the above-mentioned features of the language of the ruling class are deter-
mined by its role - maintaining and ensuring dominance (hegemony) in public legal dis-
course.

The language of workers as an instrument of struggle for rights (the language of lib-
eration) has different and often opposing features due to its role in public legal discourse.

The ascriptive-descriptive nature of the language of workers is due to the fact that
they primarily use language to defend their interests, to present them as rights, which is
expressed in statements of the ascriptive type (attributing responsibilities and rights ac-
cording to G.L.A. Hart) [ 12, p. 27]. The descriptiveness of the language of workers is also
associated with the desire to describe reality in the context of their interests, but unlike the
descriptiveness of the language of the ruling class, it is of a secondary nature, and is pri-
marily subordinated to the goal of the struggle for the rights claimed. The description of
reality is not complete and does not pretend to be complete.

It also seems important that this language, in contrast to the legal language of the
ruling class, is dialectical. It is absolutely true that “In contrast to metaphysics, the goal of
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dialectics is to trace actual changes and relationships in the world and to consider things
always in their movement and relationships” [8, p. 72]. It focuses on specific life circum-
stances, not allowing metaphysical abstraction, and it reflects the secondary nature of lan-
guage - a kind of linguistic insufficiency. This insufficiency is manifested in the fact that the
world of phenomena, if not always richer than the world of concepts, is always more real,
and it is the understanding of this and the rejection of attempts to construct reality with the
help of language that is a characteristic feature of the working people. This deficiency is in-
directly manifested in such constructions as jargon and profanity. Rather, this language is
characterized by a critical attitude towards the linguistic reality offered by the language of
the ruling class. Liberating the world of phenomena and processes from the shackles of
conceptual metaphysics (myth of conceptual magic) of the language of the ruling class is an
important task of the language of the working people.

Accordingly, this language is critical - language as the negation of language (para-
phrasing the well-known thought of J. Habermas that ideology is always a criticism of ide-
ology) [13, p. 50-116]. The destruction of the language of the ruling class by the language
of the working people is always emancipation and renewal. Therefore, satire and irony are
extremely characteristic of the language of workers, as a means of emancipation and a kind
of de-ideologization and demythologization. It is characterized by rational criticism of
mythological constructions. V.P. Malakhov, apparently catching this inconsistency in legal
consciousness (and in our country it is expressed in legal language), noting the mytholo-
gized nature of legal consciousness, also writes: “On the other hand, legal consciousness
also contains the opposite “mechanics” of transforming mythological irrationality into ra-
tionality. — content of legal consciousness” [9, p. 45].

In contrast to the formalism of the legal language of the ruling class, the legal language
of the working people is meaningful, it is as objective as possible (it is characterized by a low
degree of abstraction and, accordingly, a low degree of mythologization, according to R. Barth)
[1]. This language is as close as possible to the “carpenter’s language” (R. Barth) [1].

It is quite obvious and not surprising that the language of the ruling class and the
language of the working people have in many ways opposite features. This is because
they are tools used for different purposes in the context of a discursive form of class
struggle.

The opposition of the metaphysical old language of the rights of the ruling class - on
the one hand, and the dialectical - new legal language of the working people - on the other,
imparts dialecticity to the entire system of legal discourse. This is the fundamental victory
of the language of the working people, the victory of the future over the present, the new
over the old, a victory that is not obvious to metaphysicians, but already obvious to dialec-
ticians. For the vision of those who use only formal logic, the narrative of the ruling class
prevails in the discourse, but for the vision of those who operate with dialectical logic, it is
clear that the language of this class has already lost its relevance.
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A.C. Ky3pbMuH"

O IIOHATHUH OCBOBOKJAEHUA
OT FOPUAMYECKOW OTBETCTBEHHOCTH

AHHOmayus. B cmamve aHaausupyemcsi noHsmue ropuduveckoll om-
eemcmeeHHoCcmu, daemcst 0630p MHeHull yyeHbIX 0 ee cywHocmu. [Ipusodumcsi
Haubo.1ee yHUBEPCAIbHOe, N0 MHEHUI0 as8mopa, onpedesieHue 3mo20 NOHIMUSL.
Ocoboe sHUMaHUe ydeasiemcsl CYyuyHOCmMU 0c8060xcdeHUss om topuduyeckoli om-
gemcmeeHHOCMU. A8mop npuxodum K MHeHU0, Ymo uHcmumym 0ceo6oxcde-
HUsi om topuduyeckoli omeemcmeeHHOCMU s518/151emcsl CYOUHCMUMYymoM UH-
cmumyma ropuduyeckoli omeemcmeeHHOCMU U hped.iazaem agmopckoe onpe-
desieHUe 3mo20 CMmpyKmypHo20 npasog8o2o 06pa3o8aHusl.

Kawuesvle caoea: coyuanbHasi omeemcmeeHHOCMb, Hpuduveckas
omeemcmeeHHOCMb, 0c8060xcOeHUe om puduyeckoli omeemcmeeHHOCmU,
npaeosas Hopma.

B3anmogeiicTBUe CyO'bEKTOB 00LIeCTBEHHBIX OTHOIIEHUN perjiaMeHTUpyeTCs NpU
NOMOIIU PA3JIMYHBIX COLIMAJbHBIX HOPM, OTCTYIJIEHHE OT TPEOOBAaHUN KOTOPbIX BJIEYET
HACTyIlJIEHUe COLMaJIbHOU OTBETCTBEHHOCTH, OJJHOM M3 Pa3BSAZHOCTbIO KOTOPOU SIBJISIETCS
IOpUMYecKasi OTBETCTBEHHOCTb, KOTOpasi perjaMeHTUpPOBaHA MPU MOMOIIM MPAaBOBBIX
HOpM. B JelicTByIOIllEM 3aKOHOJATENbCTBE aKTUBHO YNOTPEDJISIeTCS TEPMUHBI «OTBET-
CTBEHHOCTb» U «I0pUAUYECKasi OTBETCTBEHHOCTb», IPUYEM YACTO OHU SIBJSIIOTCS CHHOHU-
MUYHBIMU. TakK, Kak OT/eJibHble IJIaBbl Pa3JIM4YHbIX HOPMAaTUBHO-NPABOBBIX AKTOB, U CTa-
TbHA HOCAT Ha3BaHHE «OTBeTCTBEHHOCTb». Hampumep, ct. 1064 'pakaaHCckoro kKojekca
Poccuiickoin @enepanuu «O0LKie OCHOBaHUS OTBETCTBEHHOCTH 3a NIPUYMHEHHE Bpeza»
[5]; pasgen XI TpyaoBoro kogaekca Poccuiickoit ®egepanuu «MaTepuasibHasi OTBETCTBEH-
HOCTb CTOPOH TPyZloBOTO AoroBopa» [6]; rnaBa 2 Kogekca Poccuiickoit @egepanuu 06 aj-
MUHUCTPATHUBHBIX IPABOHAPYIIEHUAX KAAMUHUCTPATUBHOE NIPAaBOHAPYLIEHHUE U aJ[MUHU-
CTpaTHUBHAasi OTBETCTBEHHOCTb» [3]; pa3gen IV YronoBHoro kogekca Poccuiickoit @esepa-
nuu «OCBOOOX/eHre OT YrOJIOBHOM OTBETCTBEHHOCTU U OT HaKa3aHus» [1] u ap.

[Ipy 3TOM JierajibHOe ompe/esieHUe TMOHSTHS «IOPUAUYECKass OTBETCTBEHHOCTbY»
B CYLIEeCTBYIOUIMX HOPMAaTUBHBIX NPABOBbIX aKTaX OTCYTCTByeT. [lJiMTesbHas AUCKYCCUS
KaK B TEOpUM IOCy/lapCTBa U NpaBa, TaK U B OTPAC/IEBbIX OPUJUUYECKHX HayKaxX He MpUBe-
Jla K eIMHOMY MHEHHIO O MOHSTHU OpUAudecKoi oTBeTcTBeHHOCTH. Tak, C.C. AnekceeB
yKa3bIBaeT, YTO KOTBETCTBEHHOCTb — 3TO FOCYyAAapCTBEHHOE MPUHYKJEeHHE, BhIpaXKEHHOE
B IIpaBe, BLICTyNaeT KaK BHelIHee BO3/leHCTBHUE Ha MOBeJleHUe, OCHOBAaHHOE Ha OpraHM30-

* KyspmuH /IMmutpuii CepreeBud, acnupaHT Kadeapbl TEOPUHU U UCTOPHUM TOCYZapcTBa U npasa To-
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rocyzapcTsa 1 npasa ToJIbITTHHCKOTIO TOCYAApCTBEHHOIO YHUBEPCUTETA, JOKTOP IOPUAMYECKUX HAYK, Ipodec-
cop. ORCID: 0000-0003-1870-069X; Scopus: 56613190700. E-mail: dmitri8@yandex.ru

111



Teopus rocysapcrsa 1 npaBa

BaHHOU CUJIe TOCYAApPCTBa U HAJIMYKU Y HETO «BeIlleCTBEHHBIX» OPYAUN BJIACTU Y HANpPaB-
JIeHHOe Ha BHeIllHe 0e3yC/JIOBHOe (HENpeKJOHHOe) YTBEPXKJeHHe roCyJlapCTBEHHOHN BJia-
ctu» [8, c. 371]. llo mHenuto B.T. ba3blieBa, «lopyuandecKass OTBETCTBEHHOCTb — 3TO Mpa-
BOOTHOLIEHWE OXPAaHMUTEJbHOI'0 THUIIA, BO3HMKIIEee HAa OCHOBAaHUHU NpaBOHApyLIeHUsI» [9,
c. 72]. 0.C. Mopde curTas, 4TO «IOPUJUYECKYI0 OTBETCTBEHHOCTD CJe[lyeT MOHUMaTh KaK
CaHKIMIO 3a MpaBOHapylLIeHHWe, KaK MOCJAe/CTBUEe, MPEeAYCMOTPEHHOE HOPMOM MpaBa Ha
cay4au ee HecobsogeHus» [12, c. 95]. MoxHo npeinoJio>KUTh, YTO MHOrOObpasue U Npo-
THUBOPEUUBOCTD B3IJISIL0B YUEHBIX O NOHSATUU PUAUYECKON OTBETCTBEHHOCTH — 3TO OJ{HA
M3 NPUYUH OTCYTCTBHS €€ JIeraJibHOro ompejeseHus. Beap U camMoMy 3aKOHOJATEJIO
CJI0KHO OPUEHTUPOBAThCA NMPU pa3paboTKe HOPMATUBHBIX NIPABOBbIX aKTOB B MHOTr'006-
pa3vu MHEHUH YYEeHBIX.

Heob6xonuMo yKasaTh, UTO B JeMCTBYIOIIMX HOPMAaTUBHbIX IPAaBOBBIX aKTaX MOHA-
THe OTBETCTBEHHOCTU MOET ynoTPebIsAThCA B IO3UTUBHOM U HEraTUBHOM 3HadyeHUU. He
ABJIAETCA UCKJIIOUEHUEM U TeopeTUYeCKHe BO33pEeHUs y4YeHbIX, a caMa JUCKYCCHUSA O I0PHU-
JIN4EeCKOM WJIM MOpaJIbHOM XapaKTepe MO3WTUBHOW OTBETCTBEHHOCTHU JJIUTCH yKe He-
CKOJIbKO JlecAITUJIeTUI. B 4yacTHOCTH, OTMeYaeTcsa: «lI0pUJUuiecKasi OTBETCTBEHHOCTb, KaK
Y J1060U pyrod BU/J, COLMAJIbHON OTBETCTBEHHOCTH, €[JMHA U BKJIIOYAET B Ce0S1 OTBET-
CTBEHHOCTb 3a OyZylllee noBeJieHHe (MO3UTHUBHYIO, JOOPOBOJIbHYIO OTBETCTBEHHOCTD) U OT-
BETCTBEHHOCTb 3a MpOoLLJI0e NIPOTUBONPABHOE N0BeJleHHe (HeraTUBHYIO, TOCyapCTBEHHO-
NPUHYAUTEJNbHYI0 OTBETCTBEHHOCTH) [21, c. 22].

H.U. Maty30B u A.B. MasibKO TakXXe yKa3bIBalOT, YTO «COBPEMEHHAsA HAayKa pasJ/iu-
4yaeT B Hel (IOpUJUUYECKON OTBETCTBEHHOCTHU — MPUMeY. aBTOpa) Mo KpalHell Mepe JBa
acrneKkTa OTBETCTBEHHOCTU — HETaTUBHYIO (pPeTPOCNEKTHMBHYI0) U MO3UTUBHYIO (IepCHekK-
THUBHY10). JlJis1 HOpMa/ibHOTO QYHKIMOHUPOBAHUSI MPAaBOBOM CUCTEMBI U MOBEJEHUS JINY-
HOCTHU BaXKHbI 06a 3TH acnekTa» [16, c. 217]. C.A. KomapoB pempocnekmugHyr ropuande-
CKYH0 OTBETCTBEHHOCTb IIOHHWMAaeT KaK HCIOJHeHHe NpaBOHApyUIMTesJeM 00S3aHHOCTEH
Ha OCHOBe TOCy/lapCTBEHHOI'0 NPUHYX/EHUs, IPaBOBOe OTHOLIEHMe, BO3HUKAIOLee MeX-
Zly TOCYyapCTBOM U JIMYHOCTBIO, HA KOTOPYIO BO3/1araloTcsi 06513aHHOCTHU NpeTepIeThb He-
6/1aronpUATHBIE [T0CJAECTBUSA U JIUILIEHUS 3a COBepIIeHHOe NTpaBoHapylueHue [13, c. 474],
a N03UMUBHY0 IOPUANYECKYI0 OTBETCTBEHHOCTb KaK OCO3HAaHHWe U BOCIIPOU3BeJeHUe JINY-
HOCTbIO B CBOEM NNOBEJEHUU HEOOXO0IMMOCTH BhbIlOJIHEHUS AoJira [13, c. 475].

Jlpyrve ydyeHble NpUJEPXKUBAKTCA MPOTUBOIOJIOKHOM NMO3ULMU. TakK, B OJHOU U3
cBoux pa6ot P.JI. iBaHOB BbICKa3blBaeT MHEHHE, YTO «OO'beKTUBHbIE NIPOSIBJIEHHUS MO3U-
TUBHOM HOPUJUYECKOM OTBETCTBEHHOCTH HE BBIXOJAT 32 paMKHM NpoO6JieMaTHUKH MpaBo-
MEpPHOTro NoBeJieHUs1 U NpaBoco3HaHus [11, c. 95, 96]. Muenue P.JI. UBaHOBa, B 1ieJi0M,
paszaenseT U U.A. Ky3abMUH, yKa3biBasi, YTO «IIOCKOJIbKY TEOPHS MO3UTUBHOW IOpHUIHYe-
CKOM OTBETCTBEHHOCTU GaKTHYeCKU NOAMEHsIeT 00uLieTeopeTHYecKhe BONPOChI MPaBO-
MEPHOrO0 NOBeeHHS ..., TO OTHECEHUE TO3UTHBHOM NIPAaBOBOM OTBETCTBEHHOCTH K IOPUAU-
YeCKUM IceBAoMopQo3aM SIBJISETCS He Halllel CyO'beKTUBHOU MPUXOThIO, 2 00'bEKTUBHOU
HeobxoauMocTbio» [15, c. 15]. U.A. Ky3bMuUH, TakXe, BblesseT IOPUAUYECKYI0 OTBET-
CTBEHHOCTb B OO0beKTUBHOM CMBbICJIe U CYO'beKTUBHOM CMbICJe. B ero mpejcraBJsieHUH,
I0pUiMyecKasi OTBETCTBEHHOCTb B 00'b€KTUBHOM CMbICJIe IPeJICTaB/sIeT COO0N Mephl roc-
y/lapCTBEHHOTO MPUHYK/IEHHS, 3aKpeIJIEeHHbIe B CAHKIUSAX MPAaBOBbIX HOPM, a HOpUUYe-
CKasl OTBETCTBEHHOCTb B CYO'b€KTUBHOM CMbICJIE — 3TO CYO'beKTUBHAsA 00513aHHOCTb JIMLA
npeTeprneTb Mepbl rOCyAapCTBEHHOT 0 IpUHYXAeHus [14; 15, c. 23].

OrpaHuyYeHHble paMKH pabOThl He MO3BOJISIIOT HAaM BCTYNATh B JleTaJbHYIO JTUCKYC-
CHUI0 OTHOCHUTEJNIbHO HOPHUAUYECKOTO HWJIM MOpPaJbHOr0 XapaKTepa MO3UTHUBHOM OTBET-
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CTBEHHOCTH, Mbl TOJIbKO YKaXX€M, YTO MOAJEepKMBaeM [JaHHYH Hay4dHYH NO3UlUI0. WUTak,
«IOpUANYECKass OTBETCTBEHHOCTb — 3TO HOPMAaTHBHAas, rapaHTUPOBAHHAs U obecnevyeHHast
roCy/IapCTBEHHBIM MPUHYKJEHUEM, YOEXKJEHUEM WY MOOIIPEHUEM OpUAMYecKass 00si3aH-
HOCTb IO COOJIIOEHUIO U HUCIIOJIHEHHIO TPeOOBaHUM HOPM IIpaBa, peajn3youiascsa B NIpaBo-
MepHOM MOBeIEHUM CyO'beKTOB, 0L00pPSAEMOM WJIM NOOLPSEMOM IOCYLapCTBOM, A B CJIy4ae ee
HapylleH!s — 00513aHHOCTb MPAaBOHAPYUIMTEJIS IPeTEPIETh OCYXK/IeHHe, OTpaHUYeHUe TIPaB
VMIMYIeCTBEHHOT0 WJIU JINYHOT'O HEMMYIIIeCTBEHHOT'0 XapaKTepa U ee peanu3sauusa» [21, c. 31].

BriosiHe TpaAULIMOHHO B HAy4YHOU JIUTepaType NPUHATO KaacCUGUIUPOBATH HOPHU-
JIMYECKYI0 OTBETCTBEHHOCTh Ha YTOJIOBHYI0, a/IMUHUCTPATUBHYIO, TPAXK/IaHCKO-IPABOBYIO,
JUCLMIIMHAPHY0, MaTepHUa/ibHYlI0, KOHCTUTYLHUOHHO-NIPAaBOBYI, (HUHAHCOBO-NPABOBYIO
[18, c. 112-113], a ocHOBaHUSIMU NPUBJIEUEHUS TPABOHAPYIIUTEJSA K KAKOMY-JU60 BUAY
IOpUIUYECKOM OTBETCTBEHHOCTH SBJISIIOTCA €ro JesHUs, 00pasylllue COCTaB MpaBOHa-
pymeHus. Mexy TeM, lelCTBYIOIee 3aKOHOAATEJbCTBO Ipe/lycCMaTpUBaeT He TOJbKO OC-
HOBaHUSA U MOPSJO0K NPUBJeYeHUs] IPABOHAPYIIUTEJISI K OTBETCTBEHHOCTH, HO U HOPMBI,
0CBOOOXKJalole OT Hee. AHa/JM3 JeUCTBYIOLIEro 3aKOHOAATEJbCTBA MOKAa3bIBAET, UTO
oHu cogepxatcsa B 'K PO (cT. 1066 «[I[pyunHeHMe BpeJa B COCTOSIHUA HEOOX0MMOM 060-
poHbI»; cT. 1067 «[IpuurMHeHMe Bpesa B COCTOSIHUU KpailiHel Heo6xoauMocTu») [5]; YK P®
(I'nmaBa 11 «OcBo6OXKAeHUE OT yrosioBHOU oTBeTCcTBeHHOCTH) [1]; YIIK P® (cT. 431 «OcBo-
00X/ eHre Cy/I0M HeCOBepIIEeHHOJeTHEr0 NOACYAMMOro OT YrOJIOBHOM OTBETCTBEHHOCTHU
C NpUMEeHEeHHWEM MNPUHYAUTENbHBIX Mep BOCHUTATEJNbHOr0 Bo3JeucTBUsA»; [J1aBa 51.1.
«[Ipon3BOACTBO 0O Ha3HauYeHUM Mepbl YrOJOBHO-NIPABOBOr0 XapaKTepa NMPU O0CBOOOX[e-
HUM OT YTrOJIOBHOM OTBeTCTBeHHOCTU» [2]; HasoroBoM kozekce PO (m. 3, m. 4 cT. 81; 1. 7,
n. 11 ct. 25.14 u gp. [4].

HopwM, npesiycMaTpUBarIIMX OCHOBAaHUSA U NMOPSALOK OCBOOOX/AEHUS OT JpyrUX BU-
JI0B OPHUIMYECKOU OTBETCTBEHHOCTH B IEMCTBYIOLIMM 3aKOHOJAaTe/IbCTBE He IPeAYCMOT-
peHo. Heo6xoqUMO OTMETUTH, YTO OCBOOOXKJEHHE OT HPUJAUYECKON OTBETCTBEHHOCTHU
BO3MOXXHO TOJIBKO B OTHOILIEHUU ee HeraTUBHOT0 pOPMBbI peasln3aluu.

B Hay4HOl siMTepaType He BbIpab0OTAaHO eAMHOT0 MOJAX0/Ja K ONpeJie/IeHUI0 NOHA-
THSI «OCBOOOXJeHHE OT IPUANYECKON OTBETCTBEHHOCTU». He 3aKpensieHO OHO U B Jlei-
CTBYIOLIEM 3aKOHO/IaTeJbCTBe. CuMTaeM HeOOXOAHMMbIM MPOBECTU KPATKUN HAy4YHbIA 06-
30p MHEHHUH y4YeHbIX 10 JAaHHOMY Bompocy. Tak, H.B. Butpyk paccmaTtpuBan ocBoboxe-
HUE OT IpPUJUYECKON OTBETCTBEHHOCTH KaK «..CHITHUE He06XO0AMMOCTH (06s3aHHOCTH)
BOCCTAaHOBJIEHHS NIPaBa, BO3MellleHUsI BpeJa JIN00 NpeTeprneBaTh Mepbl BO3Me3/Us (Kaphl,
HaKasaHUsl) 3a coBeplieHHOoe npaBoHapylieHue» [10, c. 250]. [lo mueHuto A.l'. YepHsBCKO-
ro, «..0CBOOOXKJieHHEe OT HPUAUYECKONH OTBETCTBEHHOCTH HEOOXOJMMO paccMaTpUBaTh
C MO3ULMKA NMPaBOOTHOLIEHHUS, T.K. OPUAHUUYECKYI0O OTBETCTBEHHOCTb HEBO3MOXKHO MpeJ-
CTaBUTb B BU/Jle OJJHOCTOPOHHETO SIBJI€HMS, T.K. OTBETCTBEHHOCTb Ilepe], CaMUM CO60U —
HeBO3MOXKHa» [22, c. 221].

0.®. CkaKyH CYUTAET, YTO «KUHCTUTYT OCBOOOXKAEHHUS OT IOPUAUYECKON OTBETCTBEH-
HOCTH — 3TO peryJiMpoBaHHe OTHOILLEHUH, CKIaibIBAIOLMXCS B MpoLecce MPaBOBOro Mpolle-
HUS CyO'bEKTa, COoBepuUIMBIIero npaBoHapyiieHue» [20, c. 84]. C.B. Po3uHa xapakTepusyer
OCBOOOXKJeHUE OT IOPUAUYECKOW OTBETCTBEHHOCTU KaK «...COBOKYMHOCTb IOPUAUYECKUX
HOPM, PeryJUpPYyOLIUX ... OTHOLLEHHUS], CBSI3aHHble C U306aBJE€HUEM YYaCTHUKOB 3KOHOMMYe-
CKOro 060pOoTa OT BO3HMKILIEN Y HUX 00513aHHOCTH 10 BO3MellleHUI0 yiiep6a...» [19, c. 7]. Co-
ryiacHo no3uuuu C.B. MesBeieBa npaBoBasi NpUPoJa OCBOOOXKAEHHUS OT IOPUAUIECKON OTBET-
CTBEHHOCTH 3aKJIIOYAETCs B TOM, UYTO OHA SIBJISIETCS] «0C060M GOpMOii MPaBOBOI0 MOOLIPEHHUS
B GopMe 0TKa3a OT roCy/JapCTBEHHOI'0 NPUHYXKJeHUsl ¥ Haka3aHus» [17, c. 18].
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YkazaHHble Hay4yHble MO3UIUU O CYL[HOCTU OCBOOOXJAEHUS OT HPUAUYECKOUN OT-
BETCTBEHHOCTHU MO>KHO pa3/leJIUTh Ha JiBe rpynnbl. K nepBol rpymnmne oTHOCATCA Te, B KO-
TOPBIX MPOUCXOAUT OMMCAHUE MPOLECCA, & BO BTOPOM I'pyIIie OCHOBBIBAIOTCS Ha pOpMY-
JIMPOBAaHUHU 1|eJId 3TOTO0 mpouecca. s «onucaHusi mpouecca», UCIob3YTCd NOHATHUS
«CHAITUE HeobxoAMMOCTH...» (H.B. BUTpyK), «O0THOIIIeHUS, CKJIaAbIBAIOIIMECS B Ipoliecce
..» (0.®. CkakyH), «...0ocobas ¢opMa npaBoBoro noouipenus...» (C.B. MeasezneB), HO npu
«POpMYyJIMPOBAHUH 1|eJIU» MTPAKTUYECKH BCE aBTOPHI €JUHbI BO MHEHHH O TO, YTO OHA CO-
CTOUT B YCTPAaHEHUH HEOJIArONPUSTHBIX MPABOBBIX MOCJAEACTBUHN, NPEeAYCMOTPEHHbBIX Me-
paMy OTBETCTBEHHOCTH 3a COBEPLIEHHE KAaKOT0-IM60 MpaBOHAPYILIEHUS.

[To HalIeMy MHEHH1I0, KyCTPaHEHUE NTOCEeACTBUM» KAaK pa3 U SIBJISIETCS I0OPUUIECKON
NPUPOAOU MPABOBOTO MHCTUTYTA OCBOOOXKAEHUS OT IOPUAUYECKONM OTBETCTBEHHOCTH.

B cBoeli paboTe C.B. MeaBeneB paccMaTpuBaeT OCBOOOXK/JEHUE OT HPHUAUYECKOHU
OTBETCTBEHHOCTU KaK HaxoJslhecs: BO B3AUMOCBSI3Y TPH MOJCUCTEMbI, @ UMEHHO: MOJIU-
THUKO-IIPaBOBOe fBJIEHWE, KOMIJIEKCHBIA NPaBOBOM MHCTUTYT, peaIbHbIM IOpUAUYECKUN
npouecc [17, c. 19, 20]. KomnsiekcHbi nogxon, npeaoxeHHbid C.B. MegBeneBbIM, coXpa-
HfIeT IPOTUBOPEUYMBOCTb PAa3/JIMYHbIX TOYEK 3PEHUS U He IOMOraeT MpeooseTh ux. Mexy
TeM, GOPMYJIMPOBKA MOHATUSL «OCBOOOXK/EHUE OT HPUAUYECKON OTBETCTBEHHOCTU» HE
JIOJ>KHA CcoZiep KaTh MPOTUBOPEYHBbIe IPHU3HAKH, @ BKJIIOYaTh B CE0S1 TOJILKO B3aMO3aBU-
CHMble CBOMCTBA, XapaKTepHble UMEHHO JJI1 3TOro NoHATHsA. K TakuM cBoicTBaM ciaenyeTt
OTHECTH ero MeCTO B CUCTEME JIPYTUX MPABOBbIX UHCTUTYTOB, 1ieJIM U IPaBOBbIE CpeACTBa
UX JOCTHXKEHHUS.

CyrenyeT OTMETHUTb, YTO MOJHUTUKO-NPABOBLIM fIBJE€HHUEM SBJIIETCS HeE TOJIbKO
0CBOOOXK/IEHUE OT IPUJUYECKON OTBETCTBEHHOCTH, HO U Jpyryue NpaBOBble UHCTUTYTHI.
[loaToMy, JaHHOE CBOMCTBO He SIBJISIETCS UCK/IOYUTEJNbHBIM TOJbKO JJIsI 0CBOOOXK/IEHUS
OT HOPHUAMYECKOW OTBETCTBEHHOCTH. [0 HallleMy MHEHMI0, MOJMTHUKA ToCyJapCTBa MO
0CBOOOXK/IEHUIO OT OTBETCTBEHHOCTH BbIpaXKaeTcsl B oNpeeieHHON U1e0J1I0TUH, CPOpPMY-
JIUPOBAaHHOW B KOHKpeTHbIX HopMax KoHcTtuTyuuu Poccuiickoit ®efepanuu u peanusye-
MOM MyTeM CO3JaHUsl OTPACJAeBON NMPABOBOM 6a3bl, MO3BOJISAIOIIEN JOCTUYDb 3THUX LieJIEH,
a He B aKTe rocylapCTBEHHBIX OPTaHOB U UX JIOJ>KHOCTHBIX JIUII,

JlyMaeTcsl, YTO CYylLIHOCTbIO OPHUAMYECKOTO0 Mpoliecca, HampaBJeHHOT0 Ha 0CBOO0X-
JleHWe JIMIA OT I0PUANYECKON OTBETCTBEHHOCTH, SIBJSIIOTCS JeMCTBUS YIIOJHOMOY€EHHBIX
CyO'beKTOB, Mpe/iNKMCaHHble TPAaBOBbIMM HOPMaMH, HAllpaBJeHHbIX HA peaju3alydio KOM-
IJIeKCa MepPONpPUSTHH, Pe3yJIbTaTOM KOTOPbIX OYAeT SBJSATbCS NMPUHATHE NpaBONpUMe-
HUTEJIbHOIO aKTa.

CyuiecTByeT TeCHasi B3aUMOCBSI3b MeX/1y MHCTUTYTOM KOPULUYECKON OTBETCTBEH-
HOCTU U UHCTUTYTOM 0CBOO0XKJeHUs OT Hee. OHU Npe/CTABJSIOT COO0M JIBE B3aUMO/IeM-
CTBYIOIL[ME CUCTEMbI, IPUUYEM CHUCTEMA OCBOOOXAEHUS SIBJISETCS 3aBUCUMOM MO OTHOIIIe-
HUIO B CUCTeMe PUJUYECKON OTBETCTBEHHOCTH.

OTHOCHUTENIBHO CaMOCTOSITe/IbHOE CYLleCTBOBAaHUE MHCTUTYTA «OCBOOOXAEHUS OT
IOpUINYECKON OTBETCTBEHHOCTHU», HE O0OYCJOBJIEHHOE CYILIeCTBOBAaHUEM «IOPHUAUYECKOU
OTBETCTBEHHOCTU» — HEBO3MOXHO. Hasn4yue crvcTeMbl IpaBOBbIX HOPM, PEryJUPYOLUX
OTHOIIIEHHUS] 0CBOOOX/AEHHS OT PUJUUYECKON OTBETCTBEHHOCTH, HAXOAUTCS B MPSIMOU 3a-
BHCUMOCTH OT HOPM HOPUAUYECKON OTBETCTBEHHOCTH, U SIBJSIETCS €ro OpraHu4HoM 4a-
cTblo. [l09TOMY, MHCTUTYT OCBOOOX/AEHUS OT IOPUJUYECKON OTBETCTBEHHOCTU HEOOXO M-
MO pacCMaTPHUBATh KaK CyOMHCTUTYT UHCTUTYTA «IOPUAUIECKON OTBETCTBEHHOCTHY.

Henb3st 060MTM BHUMaHHEM W BOIPOC O IeJisIX OCBOOOXKAEHHS OT HPUIUYECKOU
OTBETCTBEHHOCTHU. Tak, Butpyk H.B. cuuTas, 4To «elcTBHUe NPUHLUIIOB ClIpaBeJIMBOCTH,
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ryMaHU3Ma U WHJMBUAYyA/JIU3aLUM HOPUAUYECKON OTBETCTBEHHOCTH HENOCpeJCTBEHHO
00yC/IOBJIMBAIOT CYILeCTBOBAaHWE HMHCTUTYTa OCBOOOXKJEHUA OT HOPUAUYECKOU OTBeT-
ctBeHHOCTU» [10, c. 250]. Yka3aHHble NPUHLUIBI MOXXHO UHTEPNPETUPOBATh U KaK LieJx
OCBOOOX/JIeHHS OT IOPUANYECKON OTBETCTBEHHOCTH. /Ipyrasg ¢popMy/IMpoOBKa LieJied 0CBO-
00X eHHUs OT PUAUYECKOU OTBeTCTBeHHOCTH npejioxeHa 0.d. CkakyH. [lo ero MHeHMuIo,
«LleJIM OCBOOOX/JEeHHUS OT IPUJMUYECKOM OTBETCTBEHHOCTU — NMPUMHUpEHUe KOH(IUKTOB
(Ko/11M3KH) M CIOPOB, BOCCTAaHOBJIEHMe (McCIpaBJeHNe) HapyLIeHHOI'0 TPaBOOTHOLIEHMUS,
VHJUBU/lyaJu3alys Mep BO3/IEMCTBUS U IpeAynpex/ieHus npaBoHapyeHus» [20, c. 84].

N3ydenune HopM [1aBbl 11 (cT.cT. 75-78) YK PO u cT. 25.1. YIIK P®, npegycmaTtpu-
BaIOLIMX OCHOBAaHHUSA OCBOOOX/JAEHUSA OT YrOJOBHON OTBETCTBEHHOCTH, IPUBOJUT K BBIBO-
Zly, YTO B OOJIBIIMHCTBE CIy4YaeB, UMU fAABJAIOTCA TSXKeCThb IPeCTyNJIeHUs], TOBeeHHe UL
II0CJIe er0 COBeplIeHUs (IBKa C TOBUHHOM, CIOCOOCTBOBAHUE PACKPBITHUIO IPECTYIJIEHHUS,
BO3MellleHHe yliepba UM MHOe 3arJaKUBaHWe NPUYMHEHHOTr 0 BpeJa, IPUMHUPEHUE C 110-
TepHeBLIMM), CBU/ETEJNbCTBYIOILEE O TOM, YTO BCJIe[CTBUE [leITeIbHOTO pacKassHUS OHO
nepecTasio NpeACTaB/JATh OOLIeCTBEHHY0 ONacHOCTb. K aHa/lorMYHOMY BBIBOJY MOKHO
NPUUTH, U3YYMB HOPMBI, 3aKpensieHHble B 1. 3, m. 4 cT. 81; n. 7, n. 11 cT. 25.14 HK P®.
[IpenycMoTpeHHbIe 3aKOHO/aTe/IbCTBOM OCHOBAaHMUS, YKa3aHHbIe BbILIE, B 11€JI0M, MOXXHO
OXapaKTepU30BaThb KaK U3MEHEHHEe OLleHKH JIMYHOCTH NIPaBOHAPYLIUTEJIS.

CorsiacHo ct. 2.9. KoAIl P® ocHoBaHMEM OCBOOOXKJEHUSI OT aJJMUHUCTPATUBHOU
OTBETCTBEHHOCTH AIBJII€TCA MaJIO3HAYUTE/IbHOCTb COBEPLIEHHOI'0 IpaBOHAPYLIEHUs, [0/,
KOTOPOM MOHUMAIOT JeWCTBUe UM Ge3zielicTBUE, XO0TA GOpMaJbHO U coZeprKalliee Npu-
3HAaKM COCTaBa aJMMHUCTPATUBHOrO NpaBOHApyLIEHUs, HO C YYeTOM XapaKTepa COBep-
IIIEHHOT 0 IPaBOHAapPYLIEeHUs U POJIA IPAaBOHAPYIIUTEJIS, pa3Mepa BpeJa U TSXKeCTHU HaCTy-
NMBUIMX TOCJEACTBUA He NpeACTaBJsIOllee CYIeCTBEHHOTO HapylleHHs OXpaHseMbIX
001eCTBEHHBIX TPAaBOOTHOLIEHUH. [laHHbIe OCHOBAaHUSA MOXXHO CPOPMYJIMPOBATh KaK U3-
MeHeHHe OLleHKH CaMoro NnpaBoHapylleHUd. O6 U3MeHeHUH OLleHKM CaMoro IpaBOHapy-
lIeHUs, Kak 00 OJHOM K3 OCHOBAaHUW OCBOOOXJEHHS OT YroJOBHOM OTBETCTBEHHOCTHU
B CBA3U C UCTeYEHUEM CpOKa JaBHOCTH, FTOBOPUTCA U B ab3ane BTopoM II. 3 [locTaHOBIIE-
Hus KonctutyyuonHoro Cyzaa Poccuiickoit @epepanuu ot 18.07.2022 r. Ne 33-1I1 [7].

TakyvM 06pa3oM, MOXKHO CAe/laTh BbIBOJ, YTO LieJIIMU OCBOOOXK/JEHUS OT IpUjuye-
CKOM OTBETCTBEHHOCTH SIBJISIOTCA IPUMHUpPEHHEe KOHPIUKTOB, BOCCTAHOBJIEHHE HapyllIeHHO-
ro NPaBOOTHOILEHUS], UHAUBHUAyaAIM3aL sl Mep BO3JAENCTBUSA U NpeAynpexJeHHs HOBBIX
IIpaBOHApYLIEHWH, CO3/laHHe YCI0BUH /IS peaIu3aliuy, OXpaHbl UHTEPeCOB JIMYHOCTH IIyTeM
M3MeHeHHUs OLleHKU [TpaBOHAPYILIEeHUs UK INYHOCTHU CyO'beKTa TpaBOHapyLIeHUS.

0O60611eHMe BBIBOJIOB O IPH3HAKax, CBOMCTBEHHbIX NPAaBOBOMY MHCTUTYTY «OCBO-
00K eHUs] OT HPHUAUYECKON OTBETCTBEHHOCTU», C/leJIaHHBIX Bbllle, M03BOJIsSeT cHOpMy-
JINPOBATh Ollpe/ie/ieHre UCCelyeMoro NoHATUsA. OCBOGOXKAeHHe OT WPHUINYECKOH OT-
BETCTBEHHOCTH - 3TO CYOUHCTUTYT HHCTUTYTA IOPUJAYECKOW OTBETCTBEHHOCTH,
HanpaBJ/IeHHbIA Ha peryJiMpoBaHue OTHOLIEHUH, COZep>KaHheM KOTOPBIX ABJISETCA yCTpa-
HeHVe Heb6JIaronpUsTHBIX JAJ NpaBOHAPYLIMTeEJs MPAaBOBbIX NOCAEACTBUM, B LieJsAX J10-
CTHXXKeHHUS OajlaHCca UHTepecoB 001ecTBa U JIMYHOCTH, IyTeM U3MEeHEeHUs OLleHKH NpaBo-
HapyuleHus U (U1M) JUYHOCTHU IPAaBOHAPYIIUTEIS.
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ON THE CONCEPT
OF EXEMPTION FROM LEGAL LIABILITY

Dmitry S. Kuzmin®

Annotation. The article analyzes the concept of legal responsibility and
provides an overview of the opinions of scientists about its essence. The most uni-
versal, in the author's opinion, definition of this concept is given. Particular atten-
tion is paid to the essence of exemption from legal liability. The author comes to the
conclusion that the institution of exemption from legal liability is a sub-institution
of the institution of legal liability and offers the author’s definition of this structural
legal entity.

Key words: social responsibility, legal responsibility, exemption from legal
liability, legal norm.

The interaction of subjects of social relations is regulated by various social norms,
deviation from the requirements of which entails the onset of social responsibility, one of
the implications of which is legal responsibility, which is regulated by legal norms. In cur-
rent legislation, the terms “responsibility” and “legal responsibility” are actively used, and
they are often synonymous. Thus, individual chapters of various legal acts and articles are
called “responsibility”. For example, Art. 1064 of the Civil Code of the Russian Federation
“General grounds for liability for causing harm” [5]; Section XI of the Labor Code of the
Russian Federation “Material liability of the parties to an employment contract” [6]; Chap-
ter 2 of the Code of the Russian Federation on Administrative Offenses “Administrative Of-
fense and Administrative Responsibility” [3]; Section IV of the Criminal Code of the Russian
Federation “Exemption from criminal liability and punishment” [1], etc.

At the same time, there is no legal definition of the concept of “legal liability” in ex-
isting regulatory legal acts. A lengthy discussion both in the theory of state and law and in
branch legal sciences has not led to a consensus on the concept of legal responsibility. So,
S.S. Alekseev points out that “responsibility is state coercion, expressed in law, acts as an
external influence on behavior, based on the organized power of the state and the presence
of “material” instruments of power and aimed at the outwardly unconditional (inflexible)
assertion of the state authorities” [8, p. 371]. According to B.T. Bazyleva, “legal liability is
a legal relationship of a protective type that arose on the basis of an offense” [9, p. 72].
0.S. Ioffe believed that “legal responsibility should be understood as a sanction for an of-
fense, as a consequence provided for by the rule of law in case of non-compliance” [12,
p. 95]. It can be assumed that the diversity and contradictory views of scientists on the con-
cept of legal responsibility is one of the reasons for the lack of its legal definition. After all,
it is difficult for the legislator himself to navigate the diversity of scientific opinions when
developing normative legal acts.

It is necessary to point out that in current regulatory legal acts the concept of re-
sponsibility can be used in a positive and negative sense. The theoretical views of scientists
are no exception, and the debate itself about the legal or moral nature of positive responsi-
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bility has been going on for several decades. In particular, it is noted: “legal responsibility,
like any other type of social responsibility, is uniform and includes responsibility for future
behavior (positive, voluntary responsibility) and responsibility for past illegal behavior
(negative, state-compulsory responsibility) [21, p. 22].

N.I. Matuzov and A.V. Malko also point out that “modern science distinguishes in it
(legal responsibility - author’s note) at least two aspects of responsibility — negative (ret-
rospective) and positive (prospective). Both of these aspects are important for the nor-
mal functioning of the legal system and individual behavior” [16, p. 217]. S.A. Komarov
understands retrospective legal responsibility as the fulfillment by the offender of obliga-
tions on the basis of state coercion, a legal relationship that arises between the state and
the individual who is entrusted with the obligation to suffer adverse consequences and
deprivations for the committed offense [13, p. 474], and positive legal responsibility as an
individual’s awareness and reproduction in his behavior of the need to fulfill his duty [13,
p. 475].

Other scientists take the opposite position. So, in one of his works R.L. Ivanov ex-
presses the opinion that “objective manifestations of positive legal responsibility do not go
beyond the scope of issues of lawful behavior and legal consciousness [11, p. 95, 96]. Opin-
ion of R.L. Ivanov, in general, is shared by .A. Kuzmin, pointing out that “since the theory of
positive legal responsibility actually replaces general theoretical issues of lawful behav-
ior..,, then attributing positive legal responsibility to legal pseudomorphoses is not our sub-
jective whim, but an objective necessity” [15, p. 15]. .A. Kuzmin also distinguishes legal re-
sponsibility in an objective sense and a subjective sense. In his view, legal responsibility in
the objective sense is measures of state coercion enshrined in the sanctions of legal norms,
and legal responsibility in the subjective sense is the subjective obligation of a person to
undergo measures of state coercion [14; 15, p. 23].

The limited scope of the work does not allow us to enter into a detailed discussion
regarding the legal or moral nature of positive responsibility; we will only indicate that we
support this scientific position. So, “legal responsibility is a normative, guaranteed and se-
cured by state coercion, persuasion or encouragement, a legal obligation to comply with
and fulfill the requirements of the law, realized in the lawful behavior of subjects, approved
or encouraged by the state, and in case of its violation, the offender’s obligation to endure
condemnation, restriction of rights of a property or personal non-property nature and its
implementation” [21, p. 31].

It is quite traditional in the scientific literature to classify legal liability into criminal,
administrative, civil, disciplinary, material, constitutional, financial and legal [18, p. 112-
113], and the grounds for bringing the offender to any type of legal liability are his actions
that constitute the offense. Meanwhile, the current legislation provides not only the grounds
and procedure for bringing an offender to justice, but also rules that exempt from it. An
analysis of the current legislation shows that they are contained in the Civil Code of the
Russian Federation (Article 1066 “Causing harm in a state of necessary defense”; Article
1067 “Causing harm in a state of extreme necessity”) [5]; Criminal Code of the Russian
Federation (Chapter 11 “Exemption from criminal liability) [1]; Code of Criminal Procedure
of the Russian Federation (Article 431 “Release by the court of a minor defendant from
criminal liability with the use of compulsory educational measures”; Chapter 51.1. “Pro-
ceedings on the appointment of a measure of a criminal legal nature when releasing from
criminal liability” [2]; Tax Code RF (clause 3, clause 4, article 81; clause 7, clause 11, arti-
cle 25.14, etc. [4].
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There are no rules providing for the grounds and procedure for exemption from
other types of legal liability in the current legislation. It should be noted that exemption
from legal liability is possible only in relation to its negative form of implementation.

The scientific literature has not developed a unified approach to defining the con-
cept of “exemption from legal liability.” It is not enshrined in current legislation either. We
consider it necessary to conduct a brief scientific review of the opinions of scientists on this
issue. So, N.V. Vitruk considered release from legal liability as “..removing the need (obliga-
tion) to restore rights, compensate for harm, or undergo retribution (punishment, punish-
ment) for an offense committed” [10, p. 250]. According to A.G. Chernyavsky, “...exemption
from legal liability must be considered from the standpoint of legal relations, because Legal
responsibility cannot be presented as a one-sided phenomenon, because responsibility to
oneself is impossible” [22, p. 221].

O.F. Skakun believes that “the institution of exemption from legal liability is the reg-
ulation of relations that develop in the process of legal forgiveness of the subject who
committed the offense” [20, p. 84]. S.V. Rozina characterizes exemption from legal liability
as “... a set of legal norms regulating... relations related to the release of participants in eco-
nomic transactions from their obligation to compensate for damage...” [19, p. 7]. According
to the position of S.V. Medvedeyv, the legal nature of exemption from legal liability lies in the
fact that it is “a special form of legal encouragement in the form of renunciation of state co-
ercion and punishment” [17, p. 18].

The indicated scientific positions on the essence of exemption from legal liability
can be divided into two groups. The first group includes those in which the process is de-
scribed, and the second group is based on the formulation of the purpose of this process. To
“describe the process”, the concepts “removal of the need...” (N.V. Vitruk), “relations that
develop in the process...” (O.F. Skakun), “... a special form of legal incentive ...” (S.V. Medvedev),
but when “formulating the goal”, almost all authors are unanimous in the opinion that it
consists in eliminating the adverse legal consequences provided for by the measures of re-
sponsibility for committing any offense.

In our opinion, “elimination of consequences” is precisely the legal nature of the le-
gal institution of exemption from legal liability.

In his work S.V. Medvedev considers exemption from legal liability as three inter-
connected subsystems, namely: a political-legal phenomenon, a complex legal institution,
and a real legal process [17, p. 19, 20]. An integrated approach proposed by S.V. Medvedeyv,
maintains the inconsistency of different points of view and does not help overcome them.
Meanwhile, the formulation of the concept of “exemption from legal liability” should not
contain contradictory features, but include only interdependent properties characteristic of
this concept. Such properties include its place in the system of other legal institutions, goals
and legal means of achieving them.

It should be noted that a political and legal phenomenon is not only exemption from
legal liability, but also other legal institutions. Therefore, this property is not exclusive only
for exemption from legal liability. In our opinion, the state policy for exemption from liabil-
ity is expressed in a certain ideology, formulated in specific norms of the Constitution of the
Russian Federation and implemented by creating an industry-specific legal framework that
allows achieving these goals, and not in an act of state bodies and their officials.

It seems that the essence of the legal process aimed at releasing a person from legal li-
ability is the actions of authorized entities prescribed by legal norms, aimed at implementing
a set of measures, the result of which will be the adoption of a law enforcement act.

119



Teopus rocysapcrsa 1 npaBa

There is a close relationship between the institution of legal liability and the institu-
tion of exemption from it. They represent two interacting systems, and the system of re-
lease is dependent in relation to the system of legal responsibility.

The relatively independent existence of the institution of “exemption from legal lia-
bility”, not conditioned by the existence of “legal liability”, is impossible. The presence of
a system of legal norms regulating relations of exemption from legal liability is directly de-
pendent on the norms of legal liability, and is an integral part of it. Therefore, the institu-
tion of exemption from legal liability must be considered as a sub-institution of the institu-
tion of “legal responsibility”.

We cannot ignore the question of the purposes of exemption from legal liability. So,
Vitruk N.V. believed that “the action of the principles of justice, humanism and individualiza-
tion of legal responsibility directly determine the existence of the institution of exemption from
legal responsibility” [10, p. 250]. These principles can also be interpreted as the goals of ex-
emption from legal liability. Another formulation of the goals of exemption from legal liability
was proposed by O.F. Horse. In his opinion, “the goals of exemption from legal liability are the
reconciliation of conflicts (collisions) and disputes, restoration (correction) of broken legal re-
lations, individualization of measures of influence and prevention of offenses” [20, p. 84].

Studying the norms of Chapter 11 (Articles 75-78) of the Criminal Code of the Rus-
sian Federation and Art. 25.1. The Code of Criminal Procedure of the Russian Federation,
which provides the grounds for exemption from criminal liability, leads to the conclusion
that in most cases they are the severity of the crime, the behavior of the person after its
commission (turning himself in, contributing to the detection of the crime, compensation
for damage, or other making amends for the harm caused, reconciliation with the victim),
indicating that, as a result of active repentance, it has ceased to pose a public danger. A sim-
ilar conclusion can be reached by studying the norms enshrined in paragraph 3, paragraph
4 of Art. 81; clause 7, clause 11 art. 25.14 Tax Code of the Russian Federation. The grounds
provided for by law mentioned above, in general, can be characterized as a change in the
assessment of the offender’s personality.

According to Art. 2.9. Code of Administrative Offenses of the Russian Federation, the
basis for exemption from administrative liability is the insignificance of the offense com-
mitted, which is understood as an action or inaction, although formally containing the ele-
ments of an administrative offense, but taking into account the nature of the offense com-
mitted and the role of the offender, the amount of harm and the severity of the conse-
quences that occurred, it does not represent significant violation of protected public legal
relations. These grounds can be formulated as a change in the assessment of the offense
itself. A change in the assessment of the offense itself, as one of the grounds for exemption
from criminal liability due to the expiration of the statute of limitations, is also stated in the
second paragraph of paragraph 3 of the Resolution of the Constitutional Court of the Rus-
sian Federation dated July 18, 2022 No. 33- P [7].

Thus, we can conclude that the goals of exemption from legal liability are the recon-
ciliation of conflicts, the restoration of broken legal relations, the individualization of
measures of influence and the prevention of new offenses, the creation of conditions for the
implementation and protection of the interests of the individual by changing the assess-
ment of the offense or the personality of the subject offenses.

Generalization of the conclusions about the features inherent in the legal institution
of “exemption from legal liability” made above allows us to formulate a definition of the
concept under study.
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Exemption from legal liability is a sub-institution of the institution of legal liabil-
ity, aimed at regulating relations, the content of which is the elimination of legal conse-
quences unfavorable for the offender, in order to achieve a balance of interests of socie-
ty and the individual, by changing the assessment of the offense and (or) the individual
offender.
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KOHCTUTYLHUA POCCHUH - HOPMATHUBHAA OCHOBA
CUJIbHOTI'O ITIPABOBOI'O 1 COLMAJIBHOT'O TOCYZAAPCTBA

AHHomayus. B Koncmumyyuu Poccutickoii Pedepayuu 3anucaHo, 4mo
Poccus - cysepenHoe npasogoe coyuanbHoe 2ocydapcmeo. Imo KoHcmamayus
dakma. A kak Ha npakmuke? A8mopbl yepe3 aHA/1U3 mex npeodpas08aHull, Ko-
mopble npoucxodsim & Poccuu, npedcde 8cez2o, 8 IKOHOMUYECKOU, noaumuye-
CKoll, HpascmeeHHOU U UHbIX cdhepax 2ocydapcmeeHHOoll U 06WecmeeHHOU Hcu3-
HU NOKa3blearwm, KaK nocmeneHHo, Ho yeepeHHo Pocculickas Pedepayus npu-
obpemaem Yepmbvl Npagosozo U cOYuaabHO20 2ocydapcmea. HopmamusHoii
OCHOB801l, UCMOYHUKOM MAaKux npeobpaszosaHuti, 8vigodsiujux Poccuio 6 pa3psio
makosblx 2ocydapcms, seasiemcsi Koncmumyyus. B pesyasmame npogedeHHo-
20 uccnedosaHusi asmopbl uzadazarom akmel u ap2yMeHmol, NOKA3vleaujue
€030aHUe mex Ha4a/, 0CHO8, Komopble daom npaso ymeepxcdams, umo Poccus
Cu/bHOe Npagosoe U coyud/abHoe 20cydapcmao.

Kawuessie caoea: Koncmumyyus Poccutickoli @edepayuu, npasosoe
2ocydapcmeo, coyuaabHoe 20cydapcmeo, Cu/ibHoe 20cydapcmeo, eaacms, de-
YuabHbIU Koaggduyuerm.

BBeaenue. Ymenmui 2023 roj 6611 03HaMEeHOBAaH MHOTHMU IOJUTHYECKUMHU CO-
OBITUSAMH, CpeU KOTOPbIX 0C0O0e MeCTO 3aHHMaeT COObITHe, CBi3aHHOe ¢ 30-s1eTHeM
feictBuss Konctutyuuu Poccuiickoit @esepanuu. 3a 3TU rofibl 3TOT BBICIIMN (BEpXOB-
HbIH, OCHOBHOM) 3aKOH, MpoIles MPOBepPKy NPaKTUKOW, HECMOTPS Ha KpaiHe CJI0KHYIO
¥ INPOTUBOPEYUBYIO peaJbHOCTb. [loATBepkeHUeM IOC/AeJHero ABJISETCH YCIeLlHoe
Ipeo0JieHHe TOro Xaoca U aHapXUHU, KoTopble UMesu MecTo B Poccuu B KoHLe XX Beka
Y HayaJle HyJieBbIX U AecAaTbiX rofoB XXI crosieTuda. OHa 03BOJIMJIA IOJIUTUYECKOMY pYy-
KOBO/ICTBY CTPaHbl yiep>KaTh 001IeCTBO B KOHCTUTYILMOHHBIX paMKaX OT OCTPOT0 U eCT-
KOT'0 «pacKoJia», He JONYCTUB TEPPUTOPUATIBHOTO pacdieHeHUs], COXPAaHUB 1|eJI0OCTHOCTh
Poccuiickoro rocysapcrsa.

OcHOBHadA 4acTh. ICTUHHOM NPOBEPKOM YCTOMYMBOCTU NPABOBOM M 3KOHOMMUYE-
CKOM cucTeMbl Poccuu ctas nepruoj «CaHKIIMU U3 aZja», obeljaHHble 3anazoM Poccuu 3a ee
JelcTBUA Ha YKpauHe. Tak ¢ HayajsioM NpOBeJleHUS CIlellMa/IbHOM BOEHHOU ollepaluu
B TeYeHHe JlecATU JHel, HauuHasda ¢ 8 mapTa 2022 roza, 66110 BBeIeHO 5,5 ThICAY pa3Ho-
00pa3HbIX CaHKIUK. ITO peKopJ, Bcex BpeMeH. [ cpaBHeHUs npoTuB MpaHa 3a 40 JseT

" Kykcun MBan HukosiaeBud, npodeccop JenapTaMeHTa paBa HHCTUTYTa SKOHOMHKH, YIIpaBJie-
HUS ¥ ITpaBa MOCKOBCKOr0 FOpPOJICKOT0 NeJarornieckoro YHUBEPCUTETA, JOKTOP IPUANYECKUX HAYK, IPO-
deccop, 3aCJIy>KEHHbII/I topuct Poccuiickoit @enepauuu. E-mail: profftkuk-1944@yandex.ru
MypaeBa Basiepust BUKTOpPOBHa, acliupaHTKa JleapTaMeHTa paBa HHCTUTYTa SKOHOMUKH, YIPaB-
JIeHHUsI ¥ paBa MOCKOBCKOI0 rOpo/ICKOTO IeJjaroruieckoro yHuBepcuteta. E-mail: muraevavv@mgpu.ru
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BBesM 3,6 ThicsAY caHKUUM, npoTuB Cupuu ¢ 2011 roaa - 2,6 Thicay caHkuui [17]. Takas
arpeccMBHasl OJUTHUKa 3anaja npotuB Poccuiickor ®enepanu He MOrIJia He OTPa3UThCA
Ha BHYTPEHHEM I0JIOKEHUU CTPaHbl. Poccuiickasi 3KOHOMMKA, COTJIacHO JJaHHBIM PoccTaTa,
no utoraM 2022 roja nepexxuja OUH U3 CaMbIX )KECTKUX KPU3UCOB 3a CBOIO UCTOPHIO, I10-
TepsiB IPU 3TOM Bcero okoJio 2,1% BBII [6]. OcHOBHbIMU NPUYMHAMU NaZleHUsI SIKOHOMUKHU
CTa/IM MaclITabHble CAaHKIMY, TO3TAMHO BBOJMMbIE 3aNa/ioM NocJie coObITUN 24 deBpass
2022 ropa, oTTOK paboTOCIOCOOHOr0 HacesJeHUs 3a NpeJeJibl CTpaHbl, OTPAHUYEHHS Ha
MMIIOPT, BaJIIOTHBIX OMlepalui U yXO/, U3 CTPaHbl KPYMHBIX MEXAYHAPOAHbIX KOMIAHUM.

Cnukep 'ocynapctBenHol aymMbl PO BsauyecnaB Bosoaun 19 gekabpsa 2023 roja 3a-
SIBUJI, YTO «I0CJie NIpUHATUA EBpocoto3om 12-ro nakeTa aHTUPOCCUMCKUX CAaHKLUK KOJIHU-
YeCTBO HE3aKOHHBIX OTPAaHUYUTE/NbHBIX MepP B OTHOIIEeHUU Poccuu Bbipocsio g0 18 772»
[7]. B aTHxX kecToyallINX YCJOBUAX IKOHOMHUKA Poccuu He TOJIBKO BBICTOSJ1A, HO U NMPU-
6aBuWJia B TEMIIAaX POCTa 9KOHOMUYECKUX MTOKa3aTese.

Tak, [IpeauaenT Poccuiickoit @enepanu B.B. [lyTuH B x0/je npsiMO¥ JIMHUU U TIpecc-
koHbepeHIMU 12 nekabps 2023 roja npuBes HECKOJIBKO MTOKa3aTesell pocTa SKOHOMUKU:
«pocT BBII k koHny 2023 roay oxugaetcs B 3,5 NPOLEHTa — «Mbl OTbIFpav NaJleHue mpo-
LIJIOT0 To/ia»; UHGJISALUSA «IIOPOCaa» — 0 UTOTaM rojia MOKET OHa ObITh BhIlIe 7,5 MpoleH-
Ta, 6/ivke K 8 mpoleHTaM, B CBSI3U C 4eM KaOMUH U L|eHTpobaHK 06Cy>Kal0T Mepbl, B TOM
4ycJle BO3MOXKHO NIOAHATHE KJII0UYeBOM CTaBKH; IPOMBILIJIEHHOE IIPOU3BO/CTBO «pacTeT yBe-
peHHO» — 3,6 MpOLIEHTa, TaKXe pacTeT obpabaThiBaroliasg NPOMBILIJIEHHOCTb — 7,5 mpo-
LIeHTa, — «/JaBHO TAKOro He ObLJIO»; peasibHas 3apljaTa BblpacTeT B CpeJHeM Ha 8 mpo-
LEHTOB C y4eTOM HMHOJSAUU — «[IOHHMMalw, YTO He Y BCeX OYJAeT TakK, HO B CpeJJHEM IO
CTpaHe 3Ta CTaTUCTUKA TOYHAsA»; ypOBeHb 6€3paboTULbl COCTABUT 2,9 — «TaKOro BoooO1e
HUKOT/la He O6bIJI0 B UCTOPUHM Poccum»; pocT MHBECTUIIMU B OCHOBHOM KanuTasa — 10 npo-
LIeHTOB, IPUObLIb NPeANPUATHN BbIpOC/a Ha 24 NpoLieHTa 10 CPaBHEHUIO C IPebIAYIIUM
rogoM. TakuM 06pa3oM, 3anac NpoOYHOCTH B 3KOHOMUKe Poccuy, no cioBam [IpesuzeHTa
Poccuiickoit @efepanyi, «A0CTaTOYHBIN /11 TOTO, YTOObI He IPOCTO YBEPEHHO cebs 4yB-
CTBOBATb, HO M UATH Bepea» [13].

JTOT BBIBO/J, [103BOJISIET yTBEPXKJaTh, UT0 Poccuiickasa Peznepanys yBepeHHO BXO-
JIUT B YUCJIO CU/MbHbIX TOCyAapcTB Mupa [10, c. 133-141]. [loaTBepxKaeTcs elle U TEM, YTO
3asoxxeHHble KoHcTuTynuel P® ocHOBBI ycTpoiicTBa Poccuy, kak JeMoKpaTuyeckoro de-
JlepaTUBHOT'0 NPAaBOBOr'0 COLMAJbHOIO IOCyAapCTBa, NO3BOJAKT el ObITh 3KOHOMUYECKHU
He3aBUCUMOUM MUPOBOU JiepkaBoil [1; 9]. Tak, B sHBape 2024 roaa y npe3ugeHta Poccuu
cocTosiyics B XabapoBCKOM Kpae 60JIbLIOM pa3roBOp C MECTHBIMU NpeJIIPUHUMATENSIMHU 00
9KOHOMHUKE M BO3MOXXHOCTSX JJis1 6M3Heca Ha /lanbHeM BocToke B x0/ie KOTOpPOro riasa
rocyZiapcTBa 3asiBUJI: ««JTO, KOHEYHO, yAUBUTEJNbHBIMA pe3yabTaT. Bpose 6b1 Hac Aywar,
JIaBSAT, a MbI CTaJ/IM 10 060'bEMY 9KOHOMUKH, B 1ieJioM, iepBble B EBpomne. Mbl 060orHanu P
Y 3aHAIU naTtoe Mecto B mupe. Kurtau, CIUA, Uugus, Anonus, Poccus. [lo nokynatenbHoOU
CIIOCOOGHOCTHY Mbl 0600THa/IU BCIo EBpoIly, HO Ha A1y HaceJleHUsl HaM ellle HaJl0 CTapaThCs,
N03TOMY 3/1€Ch ellle eCTb HaJ, ueM paboTtaTb» [11].

Biaropaps cunbHOM BiacTu Poccus cMorsia HEeUTpain30BaTh BHYTPEHHUE U BHELTHUE
yTpoO3bl CBOEMY CylLlleCTBOBaHMIO. Kak HHMKOrja paHee B COBpEMEHHbIN NepUOJ NPOABJIA-
eTcs e JMHCTBO HAapo/Ja, B OCHOBe KOTOPOTO JIeXaT JloBepue U corsacue. /loBepue, npexze
BCEro K BJIACTH, UOO 6€3 TaKOBOTO HU O KAaKOM eJMHCTBE FOBOPUTH He npuxoautcs. [log-
TBEpXKJeHHe 3TOMY IO0JIOKUJIa KPbIMCKas BeCHa, a 3aTeM BCeHapOoJHOe T0JIOCOBaHHE IO
BHeceHHUI0 nonpaBok B Konctutyuuto Poccuu B 2020 roay. [lonpaBky He TOJIBKO YKpenu-
U cyBepeHuTeT Poccuiickor ®Pesepanyy, 3aKpenuay IpUOPUTET HALMOHAIBHOIO 3aKO0-
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HOJIaTeJIbCTBA HAaJ, MEX/AYHAPOHbIM, HO U MOATBEPAUIH, UTO Poccusa conyasbHOE rocy-
JapctBo. He Hazo 3a6biBaTh, 4TO B CBfA3M C HBIHEIIHUM YKPAaMHCKUM KOHQJHUKTOM
NOJICOTHU CTPaH 00'beJUHUIUCh B aHTUPOCCUNCKYI0 Koanunup. 06 3TOM 3asBUJI caM Mpe-
3ugeHT CIIA B xoze cBoero BusuTa B Kues [14].

B sTUX ycn0BUAX Bo3BpallleHUe B cocTaB Poccuu HCTOpUYeCKUX 3eMeJib, IPUHATHE
HanuoHnanbHOU cTpaTeruu 6e3onacHoctu P® u noaTBepxkgeHue Ilpesugentom Poccuii-
ckon Pesepanu 0 TOM, UTO Halla CTpaHa paclnoJiaraeT cylnepcoBpeMeHHbIM BOOPYKeHU-
eM He HUMEeWUIMM aHaJoTOB B MHUpE — 3TO Jla/leKO He MOJIHbIMA Mepedyb TOro, YTO JieJlaeT
BJIACTh 3a MOCJe[HUE TOAbl B OTBET HA TO JIOBEPHE, KOTOPOE OKa3bIBaeT POCCUMCKOe 06-
11eCTBO.

OpHako Ha poHe TeX JOCTUKEHHUH, KOTOpPbIe IEMOHCTPUPYET BJIACTb CBOEMY 00111e-
CTBY HeJib3d He BHJEThb TeX yrpo3, KOTOpble OPOCAOT BbI30B 00LeCTBEHHOMY COTJIACHIO.
[Ipeacepatenb KoHctuTyuuonHoro cyga Poccuu Banepuit 3opbkuH Ha BcTpeue ¢ [lpesu-
fentoM P® Brnagumupowm IlytunbiM B yecth 30-setuss KoHcTuTyunu Poccun HasBas «riiaB-
HbIM MCTOYHHUKOM HalpshKEHUS B POCCUMCKOM O0OILeCTBe, CO3Jalolie PUCKU pa3MbIBaHUSA
0O1IeCTBEHHOTO COTJIacusl U JI0BEpPUS, ... HEPELIEHHOCTh COLMA/JbHO-9KOHOMUYECKUX MpPO-
6s1eM. 06 3TOM, B YaCTHOCTH, CBUJ€TEJbCTBYET 00JIbIIOE YUCI0 06paleHuid B KoHcTUTy-
LUOHHBIN cyZ P®, cBA3aHHBIX C 3alUTON COLMAJbHBIX NpaB rpaxzjan» [8]. B peanbHoU
JIECTBUTEJIBHOCTHU 3TO TaK, MO0 B CO3HAHUM HaceJieHUs ellle He CrJyaJiujiach Ta Heclpa-
Be/IJIMBOCTb, KOTOpas Oblya BbI3BaHa 3KOHOMUYecKUMHU pedpopMmamu 90-x rogos XX cTo-
Jietus. OHU BbI3BAJ/IM COLIMAJIbHOE pPacC/OeHUe, KOTOPOe YCyTrybJIsiioch YCTaJOCTbIO Hace-
JIEHUS OT TpexX JecAaTUaeTu pepopM, OT TeX IKOHOMUUECKHUX CAHKIUHM poTUB Poccuu co
CTOPOHBI KOJIJIEKTUBHOI0 3anazja.

U Bce ke HECMOTpPS Ha BCIO CJI0°KHOCTb U OCTPOTY TEKYLIero MOMeHTa POCCUUCKOMY
0011leCTBY HeJib3sl OTCTYNAaTh OT TeX 'YMaHUCTUYECKUX 3aBOEBAaHUM, KOTOpble CTpaHe yza-
JIOCh IOCTWYb 3a Moc/elHUe AecATuneTusl. Heab3s JonycTUTD, YTOOBI A€l UIbHBIN (OT JaT.
decem - gecaThb) K03 duIMeHT [0603HAYAET COOTHOIIEHUE CpeIHUX A0x0A0B 10% HauMe-
Hee obecrnedeHHbIX U 10% Hanbosiee obeciedeHHbIX CJI0€B HaceJlIeHUs | 3HaYUTeJIbHO Ipe-
BbIllIaJI MOKa3aTe b 10, Tak KaK B CTpaHe MOSBATCS YCA0BUSA /IS COLMAIbHbIX KOHQJUKTOB.
CeropHs B Poccuu pa3pbiB Mexy 10% cambix 6eaHbIx 1 10% camMbIx 06ecrieYeHHbIX JJOCTUT
13 kpaTHOM BeJMYHUHBL. [l cpaBHEHUs: 3TOT noka3aTesab B EBponeiickoM Coro3e J0CTUT
8,5; B CIIA oH paBeH 15 [12]. Kak BugHO B Poccuu fgaHHbIA KO3)PUIIMEHT HAXOAUTCH Ha
cpeiHeM ypoBHe. MUpPOBOM OMBIT CBU/IETEJNBLCTBYET, UYTO pa3pbiB Mexay 10% cambix 60ra-
ThIX U 10% cambIx 6eJHbIX He JOoJKeH npeBbimaTh 10-TH KpaTHOW BEJIMYUHBL.

[lepen npaBuTesbcTBOM Poccuiickoit ®efepauuyd CTOUT 337jladya CTPEMUTHCS MO-
CTeNeHHO CHWXaTb JelUJbHbIN K03dPunueHT. JJoCcTUYb 3TOr0 BO3MOXKHO NPU peasn3a-
UM paHee MPOBO3IJIAIIEHHOW COLMA/JIbHON MOJIUTUKH, «... HAIPAaBJEHHON Ha NMpPU3HAHUE
Y 3alUTy COLMAJIbHBIX NpaB YeJlOBeKa B COOTBETCTBHUU C MPUHLMIIOM CHpPaBe/JIUBOCTU
Y O0OlIeNpU3HAaHHBIMH MEXAYHapoAHO-NpaBOBbIMU cTaHAapTamu» [12]. CerogHsa B Poc-
CHUU HET WUHOI0 MYyTHU KaK Ha MPAKTHKE COBEPIIEHCTBOBATb CTPOUTEJIbCTBO COLIMAIbHOTO
rocyfapcTtBa. «CyliHOCTHasl XapaKTepUCTHUKA TaKOr0 FOCYAapCTBa, — yTBEPXKJA€EeT Npezce-
patenb KonctutyuuonHoro cyga PO B.JI.30pbKuUH, — IBJsSeTCS NIPU3BaHUE U FapaHTHUPO-
BAaHHOCTb COLIMAJIbHBIX NIPAB HA OCHOBE NMPHUHIUIA CIPABEAJUBOCTH U PUAUYECKOTO pa-
BEHCTBA, TO eCTh IPEeX/e BCero paBeHCTBa Bcex NepeJ, 3aKkoHOM U cyzoM (cT. 19 KoHcTu-
Tyuuu)» [8]. Ciieays JaHHOM JIOTHKe, CUJIbHOE FOCYJapCTBO XapaKTepU3yeTcs U KaK COILU-
asnbHOe rocygapctso. [loaTomy as Poccuiickoro rocyapcTBa, 3akpenuBuiero B cT. 7 KoH-
ctutyuuu P® [1; 9] cTraTyc condaibHOro, OJJHOM M3 NPUOPUTETHBIX 3a/a4 Ha COBpEMeH-

125



Teopus rocysapcrsa 1 npaBa

HOM 3Talle ero pa3BUTHUS He JIONYCTUTb pa3pbiBa MeXAy COLHUATbHO-9KOHOMUYECKUMU
U MOJUTUYECKHMHU 0KUJAHUSMU HacesJeHHS W PeaJbHOCTBbIO BBINIOJHEHHUS CBOUX paHee
B3SIThIX 00€IIaHUN, 0COOEHHO B yCJA0BUSAX COI[HMATbHBIX PUCKOB.

K 4uciy TakoBbIX PHUCKOB C/elyeT OTHECTH NPOBeJeHHEe CIelMaJlbHOM BOEHHOU
onepaLuy Ha YKpauHe. BoinosiHeHUe rocyapCTBOM CAeJIaHHBIX paHee 00elaHUM 0011e-
CTBY JlaeT BO3MOXXHOCTh BBIOHMBATb «KO3bIpU» U3 PYK BparoB Poccuu MaHUMyJHMPOBaTh
00e3/10JIeHHbIMH, UCN0Jb3Ys UX HEJ0BOJIbCTBA MPOTUB BaacTU. O TOM, UTO Takas 3aZaya
MOCUJIbHA CBU/IETE/ILCTBYET NPUHATHIA PefepanbHblil 3akoH OoT 27.11.2023 Ne 540-03
«0 ¢epepanbHoM GromxeTe Ha 2024 roa v Ha muiaHOBBbIM nepuon 2025 u 2026 rooB».
B nprBeZjeHHOM HOPMaTHBHOM aKTe BU/JIHO, YTO CaMble KpyIIHble HAallpaBJIEHUS PacXxo0B
3amJIaHMPOBaHbl MPaBUTEeNbCTBOM Ha 2024 r., - 3TO HalMoHa/bHas 3KoHoMHUKa (10,7%),
couuasnbHas noauTuka (21,1%) v HauuoHasbHasA o6opoHa (29,3%) [2]. 3Tu uudps! AB-
JISIOTCA J10Ka3aTeJbCTBOM TOTO, YTO TOCyZAapCTBO MaKCHUMaJbHO CTPEMUTCS YAOBJIETBO-
pUTH COIlMa/ibHble MOTPEOHOCTU CBOUX IpakJaH, KOTOpble TPebyloTCs AJisl UX Pa3BUTHUS
Ha JJAHHOM MCTOPHUYECKOM NpOMeXyTKe BpeMeHHU. /leecnocobHOe rpaxkAaHCKoe 00111eCTBO
Y NIpaBOBas leMOKpaTUsl YTBEPXKJAeTCsA TOJbKO TOrZa, KOrJia rocy1apcTBO Y/10BJIE€TBOPS-
eT U peasiM3yeT coljMa/IbHble IpaBa IrpaX/aH.

Ha Tekymuid MOMeHT MaJsi0o MPOBO3IJIACUTh U 3aKPENUTh COLMAJIbHYI0 MOJUTUKY
B felcTBywoied Konctutynuu P®. Co cTopoHbI rocyZjlapcTBa HE0O6X0AMMO NPUHSATHE Ta-
KUX Mep, KOTOpbIe MO3BOJIUJIU Obl 60Jiee 3QpPeKTUBHO BHEJPATH B AeATeJIbHOCTh OPTaHOB
BJIaCTU KypC Ha COLlMAJIbHO OPUEHTUPOBAHHOe pas3BUTHUe Poccuu, 4TO MO3BOJIUT 6oJiee
NOJIHYIO peaji3alyi0 B MPaKTUKe rOCyJapCTBEHHOTO CTPOUTENbCTBA KOHCTUTYLIMOHHOTO
NpUHLMIIA COLMAIBbHOIO TOCyAapcTBa. B yacTHOCTH, peuyb ujieT, 06 oXpaHe TpyZa U 340pO-
BbSl TPaXK/JjaH, OMJIaThl TPyZa He HUXKE MPOXKUTOYHOTO MUHUMYMa, FOCYyAapCTBEHHOW MO/I-
Jlep>KKe UHCTHUTYTa CEMbU M COLMAJIbBHO YSI3BUMBIX KaTeropuu rpaxzjat. CienyeT 0co60
BbIJIeJIMTh U3 YKUCJa NPUHATHIX NONpaBoK cTaThio 75.1. KoHcTUTYyL MY, TAe Ha KOHCTUTY-
IIMOHHOM YPOBHE 3aKpelJeHa rapaHTUs «3allUThl JJOCTOMHCTBA IPAXK/AAH U YBaXKEHUE Ye-
JIOBEKa TpyJa, cOa/JaHCHPOBAHHOCTb NMpaB M 00f3aHHOCTb TpPaKJAHWHA, COLMAJIbHOE
NapTHEPCTBO, MOJUTHUYECKAs U ColldajibHasA coauAapHocTb» [1; 9, c. 187-190]. Ta no-
npaBKa UMeeT NPUHLUINA/IbHeNIIee 3Ha4eHUe JJis 0b6ecrieyeHus CollMaJbHON 6e3omnac-
HOCTHU U 3QPEeKTUBHOI0 Pa3BUTUS CTPaHbL. McxoAs U3 KOHCTUTYLUOHHBIX N10JIOKEHUH CY-
Jibl BCEX YPOBHEH, IPU pa3pellleHUH IPUJUUECKUX e JOHKHbI 60J/iee MOJHO YYUThIBATh
Ty 06CTaHOBKY, )KU3HEHHYI0 CUTYal|lI0 B KOTOPOU 0Ka3aJics YeJIoBeK.

Bce nusmMeHeHus, KOTOpble NIPOUCXOAAT B 9KOHOMUYECKOU M TPaBOBOM cpepe Heob-
XOZMMO HaNpaBJiITh HAa CO3/laHME TAKUX YCJOBHUM, YTOObI YeJOBEK UMEJ BO3MOXKHOCTb
CBOUM TPY/ZIOM 00eCleuyuThb cebe U CBOEN CEMbe JOCTOMHOE CylLleCTBOBaHUE, MOT B CyZe0-
HOM MOpS/IKe 3alUTUTh CBOM KOHCTUTYLIMOHHbIE MpaBa. OTTOro Kak Ha NpaKTUKe OyAyT
pelaTbCs BCe 3TH »KU3HEHHO BaXKHble NpP06JieMbl OyAeT 3aBUCETh YPOBEHb [ OBEPUS JIIO-
Jled K yO6JIn4HOU BaacTH. «Ilo cMbicay Hamedt KOHCTUTYLMY, — 10 yTBEPXK/EHUIO NIpe/ice-
fatensa KoHctutynuoHnHoro cyga PO B.Jl. 3opbkHHa, — colMa/ibHas MOJMTUKA, OCHOBAH-
Hasl Ha NPUHIUIE COLMaJbHOIO rOCYyAApCTBa, — 3TO He NMPOU3BOJIbHAsA N0 CBOEU NMpUpo/Jie
6/1aroTBOpUTEJIbHASA [1eSITeJbHOCTb, IPOJUKTOBaHA COOOPAKEHUSMHU MOJUTUIYECKOTO HUJIU
MOpaJIbHOTO XapaKTepa. JTO KOHCTUTYLMOHHO-NPaBoBasi 006513aHHOCTb rocyZapcTBa ra-
pPaHTUPOBATh U 3alMLATh IpaBa B Ka4eCTBE OCHOBHBIX U HEOTUYKJaeMbIX IIpaB» [8].

3akumoyenue. O ToM, yTo Poccuiickoe rocyapcTBO YBEPEHHO UJET MO MYyTH CTPO-
UTeJIbCTBA CUJIbHOI'0 PAaBOBOr0 U COLMAJTILHOTO rOCyZapCcTBa CBU/ETeNbCTBYET peasin3a-
[[MSl HAMOHAJIbHBIX IPOEKTOB U IrOCy/lapCTBEHHBIX IporpaMM, HayaTas B 2019 ropay.
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Cerognsa B Poccun genctByeT 14 HalMOHA/NIbHBIX IPOEKTOB, KOTOPbIE 3aTParuBaT
chepbl 0T 0Opa3oBaHMd, KyJbTYpbl, 3/[paBOOXpPaHEHHS U 3IKOJIOTUM A0 MNpeAlpUHUMa-
TeJIbCTBA, Pa3BUTHUSA JOPOKHOTO X0351MCTBAa U KOMPOPTHOU ropo/ickoy cpefibl. Tak, BCero
B paMKax HallMOHaJIbHbIX NPOEKTOB U3 6roxkeTa Poccuiickoin Penepanyu 6b1J10 3anJIaHU-
poBaHo 2,21 TpJiH py6Jiel, U3 KOTOPBIX McIoJHeHO - 2,09 TpsiH py6Jieit (94,47%). Hau6o-
Jiee ycnemHo — Ha 100% - 6bl1 McIIOJIHEH HALlMOHAJIbHBIN NpoeKT "Hayka U yHUBepcuTe-
Thl". XyAllee UCNOJIHEHUEe 3aPUKCUPOBAHO B HAIlMOHAJbHOM NpoekTe "Kujbe U ropoj-
ckas cpega” - 83,69% [16].

B.B. [lytun, BeicTynas 29.02.2024 roaa ¢ nocinanueM k PenepanbHomy CobpaHuIo
Poccuiickon ®@epepanuy, coobUIMII 0 3alyCKe HOBBIX HAllMOHAJIbHBIX IPOEKTOB — «CeMbs»,
«Mosnogexb Poccum», «llpofomkrTesbHass U aKTUBHAA XU3Hb», «Kaapbl», «KJKOHOMHUKA

JaHHbIX» [15].

Huxe IIpuBeAEHbI pea/IbHbIE I.U/I(l)pbl HCIIOJIHEHHA rOCyJapCTBEHHOI'O 6I0,£[)KeTa I1o
KaXXI0My M3 peaIM3yeMbIX HAIIMOHAJIbHBIX IMIPOEKTOB U IOCYyAdPCTBEHHBIX MPOrpaMM Ha

01.01.2023 ropa.

Hcno/iHeHMe HaMOHA/IbHBIX NpoeKTOB Ha 01.01.2023 r.

Bcero B paMKax HasHayeHo Ha HcnosiHeHHe Ha %
Kopg 01.01.2023 01.01.2023
HAIMOHAJ/IBHBIX POEKTOB HUCTIOJTHeHMS
TBIC.pY6. TBIC.pY6.
Bcero B paMkax HauHoHa/I,- 2210513 781,30 | 2.088272999,20 |  94,47%
HbIX IPOEKTOB
KyabTypa A 33674 098,86 32 786 830,87 97,37%
[{ludpoBas skoHOMUKa PP D 17.445 605,90 17 062 648,99 97,80%
O6pa3zoBaHue E 272106 939,58 258 627 390,07 95,05
’Kusbe v ropojickas cpesa F 426 602 451,28 357009 157,12 83,69%
JkoJiorusi G 208 585 568,01 107 367 646,97 98,88
Mausioe u cpeHee npeAIpUHU-
MaTeJIbCTBO M IIOAACPAIA UHAM- | 27185637,74 | 27109813,75 99,72%
BU/IyaJIbHOU peAIpUHUMATEb-
CKOH MHUIUATHBBI
TypH3M M MHAYCTpUSA IPEATIpU- | | 25534 620,06 | 25023670,71 98,00%
HHUMATeJIbCTBA
[Ipou3BOAUTENBHOCTD TPYAA L 2795873,31 2790 659,03 99,81%
3/ipaBooOXpaHeHHe N 298 542 898,44 277 167 149,35 92,84%
JeMorpadus P 475 216 587,17 467 505 224,51 98,38%
Eg:‘(’)‘;ﬁc““e 1 KATCCTBERIbIC R | 456550498,01 | 449925 421,98 98,55%
Hayka ¥ YHUBEpPCHUTETBI S 2 553840,30 2553 840,30 100,00%
MesxayHapoHas Koonepaus T | 1139961462 11 305 378,28 99,17
Y 3KCIOPT
KoMniekcHBIN NJIaH MOJIepHU-
3alMU U pacIIMpeHHUs Maru- \Y 52318 458,01 52038 077,28 99,46
CTpaJibHOW HHQPACTPYKTYPHI

KitoueBbIMM 3a/jauaMy Ha TEKYLUHA MOMEHT OBbLIU U €CTh yKpelnJeHue Hallel u-

HaHCOBOM YCTOﬁqHBOCTH H TEXHOJIOTUY€CKOIr'o CYBEpEeHUTETa, CTPOUTE/IbCTBO COBPEMEH-
HOU I/IH(l)paCTI)YKTypr, B TOM 4HUCJie JJIAd UHTEerpaigr HOBBIX YEThIPpEX PETHOHOB. B neJiomMm
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HalMOHaJIbHble MPOEKThl OPUEHTUPOBAHBI Ha yJIydllleHUEe KauyecTBa XU3HU J1oJiel [3; 4;
5]. B nepedeHb K/IH0YEBBIX 33Ja4 BXOJAUT U JOCTHXKEHHE TeX KOHEYHBIX LieJled, KOTopble
ObLIM TMOCTaBJieHbl npe3uaeHToOM Poccuiickoin ®epepauuu B.B. [lytunbiMm 24 deBpans
2022 ropa. dTo TOXe OyJAeT JoKa3aTeJbCTBOM TOTo, YTO Poccus Bcerpa 6blia U eCThb
CHUJIbHBIM 'OCYZJlapCTBOM.

Ha TekyuieM uctopudeckoMm 3Tale npuopuTeT Poccuiickoro rocyzapcrBa — 3TO
JIIO/IM, BBINIOJIHEHHE B3AThIX COLMAJIbHBIX 003aTe/IbCTB B [IOJIHOM 00'beMe, TIOMOLb CeMb-
M C JIeTbMH, pa3BUTHEe MeJULUHbl U 0O0pa3oBaHudA. Peannsanus nepeyncieHHbIX 3aa4
Jl0JKHa 06ecreduBaThCsl He TOJIbKO KOHCOJIMAAL el pOCCUSIH, YCTOUYUBOCTBIO 9KOHOMHU-
YeCKON CUCTeMBbl, HO U KOHCTUTYLJHMOHHOM OTBETCTBEHHOCTHIO BCEro 0611ecTBa 3a yCTOU-
YyBOe pa3BUTHE Halllell CTpaHbl, 3a ee HaCTosi1lee U Oyayliee.

Bu6morpadpuyecKuit CIUCOK

1. "Konctutryuusi Poccuiickoit ®epepanuu” (OpuUHATA BCEHAPOJHBIM TOJIOCOBAHUEM
12.12.1993 ¢ u3aMeHeHUAMH, 0JJO6PEHHBIMU B X0/e obliepoccuiickoro rosocoBanus 01.07.2020) //
www.consultant.ru/

2. ®enepanbHbii 3aKoH oT 27.11.2023 Ne 540-03 «0 dpenepanbHoM 610/KeTe Ha 2024 rof
Y Ha IiaHoBbIHA nepuoj 2025 u 2026 rogos» // URL.: https: //www.consultant.ru/ document/
cons_doc_LAW_462891/ (maTa obpaiteHnus: 26.12.2023).

3. Bumepman 0.3.,, Komaposea T./I. IBosO1MA peaju3aliiy NPUOPUTETHBIX HallMOHAJIbHbBIX
NpoeKTOB: cTaThs // Teopus rocygapcrsa u npasa. 2023. Ne 4. C. 13-23.

4. BumepmaH 0.3.,, Bopo6bes C.M. Posib 1 3HaYeHHEe NPHOPUTETHBIX HALIMOHAJIBHBIX MTPOEK-
TOB JJIsI POCCUMCKON rocyjapcTBeHHOCTU: cTtaTbsl // HOpuaudeckas mbicab. - 2023. - Ne 1. -
C. 8-14.

5. Bumepman 0.3. TloHATHE, 3HAaUYEHHE U IEPCIIEKTUBBI peajn3aluy MPUOPUTETHBIX HaLlH-
OHAJIBHBIX MMPOEKTOB JJIsi POCCUUCKOM TroCyAapCTBEHHOCTH: cTaThs // Teopus rocysapcTsa u npa-
Ba. - 2023. - Ne 3 (32). - C. 55-67.

6. B PoccraTe coobwunu o cHxxkenuu BBII P® no utoram 2022 roga Ha 2,1% // URL.:
https://tass.ru/ekonomika/17096797 (maTa o6pamenus: 03.01.2024).

7. B Tocagyme Ha3Ba/d 4YMC/IO CAaHKIWH, BBeAeHHbIX npoTuB Poccuu // URL.: https://
www.kp.ru/online/news/5595422/ (zaTta obpaienus: 29.12.2023).

8. 3opvkun B /. o 3HakoMm KoHctutynuu // Poccuiickas razeta, 2023, 12 geka6ps.

9. KommenTapuii k Konctutynuu Poccuiickoii ®enepanuu. 5-e usg., ucnp. u gomn. // log
pen. nmpod. C.A. Komapoga. - M.: U3a-Bo «H0paiiT», 2023. - 325 c.

10. Kykcun U.H. Poccusi - cuibHOe rocyaapctBo // Teopus rocygapctsa u npasa. — 2023. -
Ne1(30).-C. 133-141.

11. «Jlyuduie 6ygeT»: Kakue 3asBjeHus caean [lytuH B XabaposckoM kpae // URL: https: //
dzen.ru/a/ZZ_aslHRiT_yRdrw (gata o6pawenus: 15.01.2024).

12. HepaBeHncTBo B goxojax // Poccuiickas raseta, 2023, 13 HOs16ps1.

13. O yeMm pacckasan Bnagumup I[lyTuH Ha npsamoit aunuu? // https://lenta.ru/articles/
2023/12/14/line/ (nata ob6pamenus 14.03.2024)

14. TlosicoTHU CTpaH 00'beJUHUIMCh B aHTUPOCCUHCKYI0 Koanauiuto // URL.: https: //news.
rambler.ru/ conflicts/ 50247176-polsotni-stran-obedinilis-v-antirossiyskuyu-koalitsiyu-bayden/
(mata obpamenus: 06.01.2024).

15. IlyTuH 06BsABUI 0 HOBbIX Hanmnpoektax // URL.: https://ria.ru/20240229/natsproekt-
1930190992.html?ysclid=ltpeb5ctt2835884494

16. Pe3ysbTaThl UCMIOJIHEHUSI HAlMOHAAbHBIX IPOEKTOB B 2022 rofy: obuiue utoru // URL:
https:// www.iminfin.ru/news/516-rezultaty-ispolneniya-natsionalnykh-proektov-v-2022-godu-
obshchie-itogi (naTa o6pamenus: 9.01.2024).

128



Theory of State and Law

17. CaHkyuu 3amnajia He CMOIJIA CJIOMUTb HU UpaHn, HU Benecyasy, Hu CeBepHyto Kopero.
Poccuto Tem 6osee He cmoryT // URL.: https://www.kp.ru/daily/ 27373 /4555582 /(naTa o6parie-
Hus: 29.12.2023).

Ja nutupoBanusa: Kykcun U.H., Mypaesa B.B. Konctutynusa Poccuu onsioT cUJIBHOTO NPaBOBOrO
Y COLMAJIbHOTO rocyAapcTBa: ctaThs //Teopus rocyaapcTsa u npasa. — 2024. - Ne 2 (36). - C. 123-129.
DOI: 10.25839/MATGIP_2024_2_36_123

THE CONSTITUTION OF RUSSIA - 1S THE STRONGHOLD
OF A STRONG LEGAL AND SOCIAL STATE

Ivan N. Kuksin*
Valeria V. Muraeva™

Annotation. The Constitution of the Russian Federation states that Russia is
a sovereign legal social state. This is a statement of fact. What about in practice?
The authors, through an analysis of the transformations that are taking place in
Russia, primarily in the economic, political, moral and other spheres of state and
public life, show how gradually but confidently the Russian Federation is acquiring
the features of a legal and social state. The normative basis, the source of such
transformations, which bring Russia into the category of such states, is the Consti-
tution. As a result of the research, the authors present facts and arguments showing
the creation of those principles and foundations that give the right to assert that
Russia is a strong legal and social state.

Key words: Constitution of the Russian Federation, rule of law, social state,
strong state, power, decile coefficient.

Introduction. The past year 2023 was marked by many political events, among
which a special place is occupied by the event associated with the 30th anniversary of the
Constitution of the Russian Federation. Over the years, this supreme (supreme, fundamen-
tal) law has been tested by practice, despite the extremely complex and contradictory reali-
ty. Confirmation of the latter is the successful overcoming of the chaos and anarchy that
took place in Russia at the end of the 20th century and the beginning of the 2000s and
1900s of the 21st century. It allowed the country's political leadership to keep society with-
in the constitutional framework from an acute and severe “split,” preventing territorial
dismemberment and preserving the integrity of the Russian state.

Main part. The true test of the stability of Russia’s legal and economic system was
the period of “sanctions from hell” promised by the West to Russia for its actions in
Ukraine. So, with the start of the special military operation, 5.5 thousand various sanctions
were introduced within ten days, starting on March 8, 2022. This is an all-time record. For
comparison, 3.6 thousand sanctions have been imposed against Iran over 40 years, and 2.6
thousand sanctions against Syria since 2011 [17]. Such an aggressive policy of the West
against the Russian Federation could not but affect the internal situation of the country.
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The Russian economy, according to Rosstat, at the end of 2022 experienced one of the most
severe crises in its history, losing only about 2.1% of GDP [6]. The main reasons for the de-
cline of the economy were large-scale sanctions gradually introduced by the West after the
events of February 24, 2022, the outflow of the working population outside the country,
restrictions on imports, foreign exchange transactions and the departure of large interna-
tional companies from the country.

Speaker of the State Duma of the Russian Federation Vyacheslav Volodin stated on
December 19, 2023 that “after the European Union adopted the 12th package of anti-
Russian sanctions, the number of illegal restrictive measures against Russia increased to
18,772” [7]. In these harsh conditions, the Russian economy not only survived, but also in-
creased its growth rate of economic indicators.

Thus, President of the Russian Federation V.V. Putin, during a direct line and press
conference on December 12, 2023, cited several indicators of economic growth: “GDP
growth by the end of 2023 is expected to be 3.5 percent - “we have recovered from last
year’s decline”; inflation has “grown up” - at the end of the year it may be higher than 7.5
percent, closer to 8 percent, in connection with which the Cabinet of Ministers and the Cen-
tral Bank are discussing measures, including a possible increase in the key rate; industrial
production is “growing confidently” - 3.6 percent, manufacturing industry is also growing -
7.5 percent - “this has not happened for a long time”; real wages will increase by an average
of 8 percent, taking into account inflation - “I understand that not everyone will have this,
but on average for the country, these statistics are accurate”; the unemployment rate will be
2.9 - “this has never happened in the history of Russia”; growth in investment in fixed assets
- 10 percent, enterprise profits increased by 24 percent compared to the previous year.
Thus, the margin of safety in the Russian economy, according to the President of the Russian
Federation, “is sufficient for not only to feel confident, but also to move forward” [13].

This conclusion allows us to assert that the Russian Federation is confidently among
the powerful states of the world [10, p. 133-141]. It is also confirmed by the fact that the
foundations laid down by the Constitution of the Russian Federation for the structure of
Russia as a democratic federal legal social state allow it to be an economically independent
world power [1; 9]. So, in January 2024, the President of Russia had a big conversation with
local entrepreneurs in the Khabarovsk Territory about the economy and business opportu-
nities in the Far East, during which the head of state said: “This, of course, is an amazing
result. [t seems that they are strangling us, putting pressure on us, but we have become, in
general, the first in Europe in terms of economic volume. We overtook Germany and took
fifth place in the world. China, USA, India, Japan, Russia. In terms of purchasing power, we
have overtaken the whole of Europe, but per capita we still have to try, so there is still
something to work on here” [11].

Thanks to strong power, Russia was able to neutralize internal and external threats
to its existence. More than ever before in the modern period, the unity of the people is man-
ifested, which is based on trust and harmony. Trust, first of all, in the authorities, because
without it there is no need to talk about any unity. This was confirmed by the Crimean
spring, and then by the nationwide vote to amend the Russian Constitution in 2020. The
amendments not only strengthened the sovereignty of the Russian Federation, secured the
priority of national legislation over international legislation, but also confirmed that Russia
is a social state. We must not forget that in connection with the current Ukrainian conflict,
fifty countries have united in an anti-Russian coalition. The US President himself stated this
during his visit to Kyiv [14].
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In these conditions, the return of historical lands to Russia, the adoption of the Na-
tional Security Strategy of the Russian Federation and confirmation by the President of the
Russian Federation that our country has ultra-modern weapons that have no analogues in
the world - this is far from a complete list of what it is doing power in recent years in re-
sponse to the trust shown by Russian society.

However, against the backdrop of the achievements that the authorities demon-
strate to their society, one cannot help but see those threats that challenge social harmony.
Chairman of the Constitutional Court of Russia Valery Zorkin, at a meeting with Russian
President Vladimir Putin in honor of the 30th anniversary of the Russian Constitution,
called “the main source of tension in Russian society, creating risks of erosion of public
consent and trust, ... the unresolved socio-economic problems. This, in particular, is evi-
denced by the large number of appeals to the Constitutional Court of the Russian Federa-
tion related to the protection of social rights of citizens” [8]. In reality, this is so, because in
the minds of the population the injustice that was caused by the economic reforms of the
90s of the 20th century has not yet been smoothed out. They caused social stratification,
which was aggravated by the fatigue of the population from three decades of reforms, from
those economic sanctions against Russia from the collective West.

And yet, despite all the complexity and severity of the current moment, Russian so-
ciety cannot retreat from the humanistic gains that the country has managed to achieve
over the past decades. The decile (from the Latin decem - ten) coefficient [denotes the ratio
of average incomes of the 10% of the least well-off and 10% of the most affluent strata of
the population] should not be allowed to significantly exceed 10, since conditions for social
conflicts will appear in the country. Today in Russia the gap between the poorest 10% and
the richest 10% has reached 13 times the size. For comparison: this figure in the European
Union reached 8.5; in the USA it is 15 [12]. As you can see, in Russia this coefficient is at an
average level. World experience shows that the gap between the richest 10% and the poor-
est 10% should not exceed 10 times the value.

The government of the Russian Federation is faced with the task of striving to
gradually reduce the decile coefficient. This can be achieved through the implementation
of the previously declared social policy, “.. aimed at recognizing and protecting social
human rights in accordance with the principle of justice and generally recognized inter-
national legal standards” [12]. Today in Russia there is no other way than to practically
improve the construction of a social state. “The essential characteristic of such a state,”
says the Chairman of the Constitutional Court of the Russian Federation V.D. Zorkin, “is
the calling and guarantee of social rights based on the principle of justice and legal equali-
ty, that is, first of all, the equality of all before the law and the court ( Article 19 of the
Constitution)" [8]. Following this logic, a strong state is also characterized as a social
state. Therefore, for the Russian state, which enshrined in Art. 7 of the Constitution of the
Russian Federation [1; 9] social status, one of the priority tasks at the current stage of its
development is to prevent a gap between the socio-economic and political expectations of
the population and the reality of fulfilling their previously made promises, especially in
conditions of social risks.

Such risks include the conduct of a special military operation in Ukraine. The
state’s fulfillment of previously made promises to society makes it possible to knock
“trump cards” out of the hands of Russia’s enemies and to manipulate the disadvantaged,
using their grievances against the authorities. The fact that such a task is feasible is evi-
denced by the adopted Federal Law of November 27, 2023 No. 540-FZ “On the federal
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budget for 2024 and for the planning period of 2025 and 2026.” The above regulatory act
shows that the largest areas of spending planned by the government for 2024 are the na-
tional economy (10.7%), social policy (21.1%) and national defense (29.3%) [2]. These
figures are proof that the state strives to satisfy the social needs of its citizens, which are
required for their development in a given historical period of time. A capable civil society
and legal democracy are established only when the state satisfies and realizes the social
rights of citizens.

At the moment, it is not enough to proclaim and enshrine social policy in the current
Constitution of the Russian Federation. On the part of the state, it is necessary to take such
measures that would make it possible to more effectively implement the course of socially
oriented development of Russia into the activities of government bodies, which will allow
for a more complete implementation of the constitutional principle of a social state in the
practice of state building. In particular, we are talking about labor protection and health of
citizens, wages not lower than the subsistence level, state support for the institution of
family and socially vulnerable categories of citizens. Among the adopted amendments, Ar-
ticle 75.1 should be especially highlighted. The Constitution, which at the constitutional
level enshrines the guarantee of “protection of the dignity of citizens and respect for work-
ing people, the balance of rights and responsibilities of a citizen, social partnership, politi-
cal and social solidarity” [1; 9, p. 187-190]. This amendment is of fundamental importance
for ensuring social security and effective development of the country. Based on constitu-
tional provisions, courts at all levels, when resolving legal cases, must more fully take into
account the environment and life situation in which a person finds himself.

All changes that occur in the economic and legal sphere must be aimed at creating
such conditions so that a person has the opportunity through his work to ensure a decent
existence for himself and his family, and can protect his constitutional rights in court. The
level of people’s trust in public authorities will depend on how all these vital problems
are solved in practice. “According to the meaning of our Constitution,” according to the
Chairman of the Constitutional Court of the Russian Federation V.D. Zorkin, - social policy
based on the principle of a welfare state is not a charitable activity that is arbitrary in na-
ture, dictated by considerations of a political or moral nature. It is the constitutional and
legal duty of the state to guarantee and protect rights as fundamental and inalienable
rights” [8].

Conclusion. The fact that the Russian state is confidently moving along the path of
building a strong legal and social state is evidenced by the implementation of national pro-
jects and government programs that began in 2019.

Today in Russia there are 14 national projects that affect areas from education, cul-
ture, healthcare and ecology to entrepreneurship, road development and a comfortable ur-
ban environment. Thus, in total, within the framework of national projects, 2.21 trillion ru-
bles were planned from the budget of the Russian Federation, of which 2.09 trillion rubles
(94.47%) were executed. The national project “Science and Universities” was carried out
most successfully - 100% -. The worst performance was recorded in the national project
“Housing and Urban Environment” - 83.69% [16].

V.V. Putin, speaking on February 29, 2024, with a message to the Federal Assembly
of the Russian Federation, announced the launch of new national projects - “Family”,
“Youth of Russia”, “Long and Active Life”, “Personnel”, “Data Economy” [15].

Below are real figures for the execution of the state budget for each of the ongoing
national projects and government programs as of 01/01/2023.
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Execution of national projects as 0f01/01/2023

I Appointed for Execution as of o
na’{i(())tril;l‘;l:(l:jl:cts Code 01/01/2023 01/01/2023 of exe/gution
(thousand rubles) | (thousand rubles)
Total within 221051378130 | 2.08827299920 | 94,47%
national projects
Culture A 33674 098,86 32 786 830,87 97,37%
Digital economy
of the Russian Federation D 17.445 605,90 17 062 648,99 97,80%
Education E 272106 939,58 258627 390,07 95,05
Housing and urban F 426 602 451,28 357 009 157,12 83,69%
environment
Ecology G 208585 568,01 107 367 646,97 98,88
Small and medium-sized busi-
nesses and support for indi- I 27185 637,74 27109 813,75 99,72%
vidual entrepreneurial initia-
tives
Tourism and business ] 25 534 620,06 25023 670,71 98,00%
industry
Labor productivity L 2795873,31 2790 659,03 99,81%
Healthcare N 298 542 898,44 277 167 149,35 92,84%
Demography P 475216 587,17 467 505 224,51 98,38%
Safe and high-quality roads R 456 550 498,01 449925 421,98 98,55%
Science and universities S 2553 840,30 2553 840,30 100,00%
International cooperation and T 11399 614 62 11305 378,28 99,17
export
Comprehensive plan for mod-
ernization and expansion of \% 52 318 458,01 52038077,28 99,46
main infrastructure

The key tasks at the moment have been and are strengthening our financial stability
and technological sovereignty, building modern infrastructure, including for the integra-
tion of the new four regions. In general, national projects are focused on improving the
quality of life of people [3; 4; 5]. The list of key tasks also includes achieving those final
goals that were set by the President of the Russian Federation V.V. Putin on February 24,
2022. This will also be proof that Russia has always been and is a strong state.

At the current historical stage, the priority of the Russian state is people, fulfilling social
obligations in full, helping families with children, developing medicine and education. The im-
plementation of the listed tasks must be ensured not only by the consolidation of Russians, the
stability of the economic system, but also by the constitutional responsibility of the entire soci-
ety for the sustainable development of our country, for its present and future.
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HATPA/JBI IOTO-BOCTOYHBIX CTPAH EBPOIIbI
BTOCYAJAPCTBEHHO-IIPABOBOM CTATYCE
POCCHMHCKOM NNPABAINEN IUHACTHUHU

AHHOmayusa. B cmamve paccmampugaemcsi poAb 3HAKO8 OMAUMUS
0z0-BocmouHbix esponelickux 2ocydapcme 8 pamKkax 20cydapcmeeHHo-
npagogozo cmamyca pocculickoli umnepamopckol @damuauu. CaassHcKue
HApodbl U UX 20Cy0apcmMeeHHOCMb NOCMOSIHHO 8X00UAU 8 chepy 8HEWHEenoau-
muueckux uHmepecos Pocculickoti UMnepuu 80 emopoii nosoguHe XIX - Hauane
XX 88. [loamomy Poccusi HEOOHOKpAMHO 8Mewusaldch 8 noaumuveckue npo-
yeccwl, npoucxoduswiue 8 boazapuu, Pymoinuu, Cepbuu u YepHozopuu. Pe3yab-
mamom 0aHHOU 8HewHell noaumuku cmasu Fzo-BocmouHbie egponelickue op-
deHa, noduepkusaroujue 20cydapcmeeHHO-NPaA8o8oll cmamyc poccutickux um-
nepamopos u ux 3Ha4eHue 8 6a1KaHCKOU NOAUMUKeE.

Karouessle caoea: F020-BocmouHble egponelickue gvicuiue opodeHa, 3HaKu
omuuyusi, Poccutickass Umnepusi, 20cydapcmeeHHo-npagosoti cmamyc, 6a1KaHCKuUe
cmpatbl, npasawas duHacmusi, Cepbusi, YepHozopus, umnepamop AnekcaHop I,
Pymuinus, umnepamop Asaekcaudp Ill, boazapus, umnepamop Hukoaaii I1.

Bo BTopou nosnosuHe XIX - Havasie XX BB. MHOCTPaHHbIE 3HAKHU OTJIMYUSA ABJISJINCh
NOATBEPXKAEHWEM I'OCYyapCTBEHHO-IIPABOBOI0 CTAaTyCa POCCUMCKOI0 UMIIepaTOPCKOIo [0-
Ma [9, 13]. Bosiee Toro, B JaHHbINA UCTOpUUECKUM nepuoj, Poccuiickasa UMnepus npejcras-
Jisila co60M OJJHOTO M3 JINJEPOB MEX/AyHAapoJHOW MOJUTUKU. Poccuiickve yMMnepaTopbl
yKpaulajJu CBOM MapaZHbld MyHJIUDP PbILAPCKUMHU KaTOJWYeCKUMU opJeHaMu [12], Harpa-
namMu Opanuuu [11], Beainkobputanuu [10] u gake peiKMX MOJYKOJIOHHUAJNbHBIX 3aBUCH-
MbIX rocyapcTB [14]. Hesb3s He OTMETHUTB, YTO POCCUKCKHE UMIIEPATOPHI [0 IPaBy CBOEro
pOXKAEeHUsI UMEeJIU U BCe BbICIINE CTENIeHU 0Te4eCTBeHHbIX 0peHOoB [2, 3]. [logobHasa npak-
THKa NOATBep/Jasia roCyJapCTBEHHO-IIPABOBOU CTATYC NPaBALled JUHACTUM /11 POCCUM-
CKUX NOAJAHHBIX [4, 8]. [I03TOMy M MHOCTpaHHbIE Jlep>KaBbl 110 60JIbLIEN YaCTH HarpaXkJia-
JIU PYCCKUX MPaBUTE/IeH BbICIIMMU CTENEHSIMU COOCTBEHHbIX 3HAKOB OTJ/IMYUA [7, 15].

I0>kHOC/IaBAHCKME TOCYylapCTBa BXOAUJIU B chepy BHELIHENOJUTHUYECKUX UHTepe-
coB Poccumckor Umnepuu Bo BTopoy noJsioBuHe XIX — Hadasie XX BB. Poccuiickasa UMmme-
pUs NpUHAJA ydacTHe B CTAaHOBJIEHUHM TOCyJapCTBEHHOCTHU TaKHUX CTpaH Kak bosrapus,
PymbiHus;, Cep6us u YepHoropus. KiroueBbIM co6biTHeM Ha basikaHax cTasa pycckKo-
Typelkasi BoHa 1877-1878 rr. OTciozia, BbICIIME I0)KHOCAABSIHCKWE Harpa/ibl ObLIM Y TpeX
poccurcKUX uMnepaTopoB — Asnekcanapa I, Anekcanapa Il u Hukonas I1.

Hanpumep, umneparop Anekcanap I, caenaBiinid MHOroe AJis YCTaHOBJIEHUSA 0XK-
HOCJIaBSIHCKOM T'OCY/JapCTBEHHOCTH, OblJI HarpaxJeH 4YepHOTOPCKUM KOPOJIEBCKUM Op/jie-

* JluBeHues [iMutpuii BayecsaBoBuy - npodeccop kadeapbl IOPUANYECKUX JUCIUIIMH Bopo-
HEXXCKOI'0 FOCyZlapCTBEHHOT0 arpapHOro yHUBepCcUTeTa UMeHHU uMInepaTopa [letpa I, JOKTOp HCTOpUYECKUX
HayK, KaHJW/JIaT I0pUANYeCcKUX HayK, npodeccop. E-mail: liva2006@yandex.ru
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HoM CBsaToro [letpa LleTruHcKkoro. 3Hak oT/iM4ud NosABUJICA B 1869 r. mo ykasy yepHOrop-
ckoro kHaA34 Hukousel I. HekoTopele ucciaefoBaTesd CUUTAIOT, YTO YEPHOTOPCKUM KOpO-
JneBckuM opzeH Cearoro Iletpa lletunckoro BBes mutpomnoauT YepHoropuu Iletp Il Ilet-
poBud Heroiu [1, c. 356]. B 1t060M ciydast Harpaja npejHa3Havdaaach TOJbKO AJis IPaBU-
TeJied MHOCTPaHHBIX TOCYZapCTB U Obla MOCBAILEeHa He6eCHOMY NOKpOBUTeE 0 YepHoro-
puu mutponosuty Iletpy I [lerpoBuuy Herory.

Hago ormeruTs, yTOo nmnepartop Asnekcanzap Il ocranca equHCTBEHHBIM POCCUM-
CKHMM MOHapXOM, YA0CTOeHHbIM opzeHa CBaToro [letpa LleTuHckoro.

HamHnoro 6osbiie Harpag ctpaH 0ro-Boctounoit EBpomnbl 661710 y c/iey0LETO UM-
nepatopa Anekcanzpa lll, KoTopblii elje B cTaTyce 1jecapeBr4a NpUHSJ y4acTHe B PyCCKO-
Typenkor BorHe 1877-1878 rr. [Ipexze Bcero, Anekcanap Il umesn cpein HHOCTpPaHHBIX
Harpaj, «KpecT 3a nepexon 4yepe3 /JlyHal», BBeJjeHHbIN 25 oKTsA6ps 1877 r. pyMbIHCKUM
kHa3eM KaposieMm . EcTecTBeHHO noj060HOM Harpa/ibl yA0CTauBaJIUCh TOJBKO yYaCTHUKHU
60eBbIX AedcTBUH. 3aTeM nMnepaTtop Anekcanzap III 6b11 Harpak/eH BbicLIed CTENEHbIO
opaeHa 3Be3ja PyMbiHMM. YIOMsHYTad HarpaZa, yrBepxaeHHas 10 masa Kapousiem |, ctana
CUMBOJIOM PYMbIHCKOM roCylapCTBEHHOM He3aBUCUMOCTH [1, c. 274].

Cpeny npyrux 3HakoB oTiM4yud cTpad l0ro-Bocrounou EBponel y Anekcanzpa 11
MMeJlach BbICIas CTelleHb 60JIrapCKOTo opJeHa «3a XpabpocTh», BBEIeHHOTO 60JIrapCKUM
kHs3eM AnekcaHzpoM batTen6eprom [ B suBape 1880 r. [locsie yero, He06x0AUMO YIIOMSI-
HyTb opZeH TakoBCKOro KpecTa, NOSIBUBIIMKCA B 1865 I. Mo pacrnopsiKeHUI0 CepOCKOTo
kH351 Muxauna O6penoBuya Ill. HakoHen, umMmnepatop Anekcanjp Il umen cpeau uHo-
CTPaHHBIX Harpas, BBICLIYIO CTeleHb YePHOTOPCKOTO OopZeHa KHA34 /laHuia |, 3Hak oT/u-
Yusl yupeaus YyepHoropckud kHsA3b Jlanuusa Il. Opaen kHsA3sa [lanunaa [ npegHasHayvascsa
JIJ1S1 JIM1l, BHECIIUX CBOW BKJIAJ, B 60pb0OYy NPOTUB TYPeLKHUX OPabOTHUTEEeMN I0X)KHOCIaBAH-
CKUX HapoJioB [1, c. 355].

KoHeuHo, Hanbo/1b1Iee KOJMYECTBO 3HAKOB OTJIN4UA cTpaH 0ro-BocTouyHoit EBpo-
bl IPUCYTCTBOBAJIO HA MyHAMpPe NocJeAHero poccurckoro ummneparopa Hukounas II. Cpe-
JI1 yKe YIIOMHUHaBLIKUXCs Harpag uMnepatop Hukounai Il ygoctoucs:

1. Opzena 3Be3zna PymbiHun.

2. OpzeHa kHA34 [lanua L.

OpHako npucytcTBoBaiu y Hukosas Il u 3Haku oTanuusa ctpaH HOro-BocToyHoi
EBpornbl, He UMeBIIMecsa Cpejd UHOCTPAHHBIX Harpaj, y ero npejlecTBeHHUKOB Ha poc-
cuiickoM TpoHe. 10 Masa 1906 r. kopoab Pymbinuu Kaposb | yupeaus Ha 1o6uiert cBoero
COpOKaJIeTHEro npaBJieHUsl JUHACTUYECKYI0 HarpaZy u Ha3BaJ ee COOCTBEHHBIM UMEHEM.
Hukosnan Il ctan ofHMM U3 MHOCTpPAHHBIX NpaBUTeJIeN yAOCTOeHHBbIX opZeHa Kaposs I
Eme onHoi HoBoM Harpajaol ctpaH HOro-BoctoyHoit EBpombl cTan 60/rapckuil opaeH
CBATBHIX paBHOAMNOCTOJIbHBIX Kupuia u Medboaus. Kak u npejbiayiias Harpajaa, opfeH
nosiBuJica B napcrBoBanue Hukousas 1, 19 mas 1909 r. no ykasy 6osarapckoro naps ®@ep-
AuHaH/ga l. UMesica cpef MHOCTpaHHBIX Harpaj nocjaeHEero pocCMMCKOro uMieparopa
U opzeH CBsiToro AnekcaH/pa, BBeJleHHbIN 6 ssHBaps 1882 r. 6o/rapckuM KHsi3eM AJieK-
ca”JipoM barten6eprom I. BaxxHoe MecTo cpeau 3HAKOB OTJIMYHUA cTpaH HOro-BocToyHoi
EBpomnsl Ha MyHaupe Hukosad Il 3anuman opgen Cearoro Cassel. Harpany yupenuin 23 gHBa-
ps1 1883 r. kopoJib Cepouu [ Musian B yecTb CBATOro cep6bCKOM MPaBOCJaBHOM LIEPKBU ap-
xuenuckomna Casssl [1, c. 289].

[Tonyyaetcs, yTo y Hukosas Il He 6b1I0 TOJIBKO, B OTJIMYME OT UMIIEPATOPOB AJieK-
canzpa Il u Anekcangpa Ill, yepHoropckoro kopoJieBckoro opgeHa Cesaroro [letpa LleTuHcko-
ro, 3Haka otinuus «Kpect 3a nepexon yepe3 /lyHaii» 1 60Jrapckoro op/ieHa «3a XpabpocThb».
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Eme oaHMM QakToM, MoAYEpPKUBAKOIUM 3HAaYeHUe 3HAKOB OTJM4MsA cTpaH lOro-
BoctoyHoit EBponbl /11 pOCCUUCKUX MOAAHHBIX, CTA/I0 Harpax/JeHue UMU MOpsAKoB Poc-
cuiickoro UmnepaTtopckoro ¢Jiota. AiMupasnbl U odulepbl pycckoro ¢pyoTa BO BTOPOHU
nosioBuHe XIX — Havyasie XX BB. yIOCTauBaJIUCh:

1. YepHOTrOpCKUX 3HAKOB OTJMYMUA — opAeHa TakoBckoro Kpecrta, OpieHa KHA34
Januna | u BoeHHOU Mejaiu «3a xpabpocTb» [5, ¢. 52-53].

2. CepbCKUX 3HAKOB OTJINYUA — opAeHa CBsaToro CaBBbhl [6, c. 44-45].

3. PyMBIHCKHUX 3HAaKOB OTJIMYUA — OpJeHa 3Be3Ja PymbiHUM U opAeHa PyMbIHCKOU
KOPOHHI [5, c. 55-56].

4. BosrapcKkux 3HaKOB OTJIMYHUA — opJieHa BoeHHBIX 3aciyr, opAeHa ['pakaaHCKUX
3acayr u opeHa CBsiToro Anekcasjpa [5, c. 58-59].

EcrecTBenHO, Mopsku Poccuiickoro UMneparopckoro ¢uiota B OTJIMYUU OT PYCCKHUX
IpaBUTeJIe! M0JIy4aan 60J1ee HU3IIKe CTelleHU Harpa/ ctpaH l0ro-Boctoynout EBponbl.

TakuM o6pa3oM, 3Haku oTJiMuUsA cTpaH H0ro-BoctoyHoit EBponbl Urpasu BaXKHYIO
poJib B TOCYJapCTBEHHO-NIPAaBOBOM CTaTyCe POCCHUMCKOM MNpaBAlled AuHacTud. OpaeHa
Pymbiauy, Boarapuu, Cep6un 1 YepHOropuM CTau HarJsiAHbIM NOATBEPXK/eHHeM BHelll-
HEeNoJIMTUYECKOTO Kypca PYCCKUX UMIIEPATOPOB B 6AaJIKaHCKOM perruoHe BO BTOPOH IM0JIO-
BUHe XIX - Hayasie XX BB. COOCTBEHHO CTAaHOBJIEHUIO IOCYyJapCTBEHHOTO CyBepeHUTeTa
BblllIEeHa3BaHHbIX CTPaH BO MHOIOM CIIOCOOCTBOBaJia BHELIHAS NOJWTHUKA, NPUBOAMMAs
POCCUMCKHMH MMIIepaTOpaMH B JAHHBIM UCTOPHUYECKUH NEpUOJ, N0 OTHOLIEHHUIO K CTpa-
HaM lOro-Boctouynoy EBporebl.
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Annotation. The article examines the role of insignia of southeastern Eu-
ropean states within the framework of the state-legal status of the Russian impe-
rial family. The Slavic peoples and their statehood were constantly included in the
sphere of foreign policy interests of the Russian Empire in the second half of the
XIX - early XX centuries. Therefore, Russia has repeatedly interfered in the politi-
cal processes taking place in Bulgaria, Romania, Serbia and Montenegro. The re-
sult of this foreign policy was the Southeastern European orders, emphasizing the
state and legal status of the Russian emperors and their importance in Balkan
politics.
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peror Alexander II, Romania, Emperor Alexander 111, Bulgaria, Emperor Nicholas II.

In the second half of the 19th - early 20th centuries foreign insignia were confirma-
tion of the state-legal status of the Russian imperial house [9, 13]. Moreover, in this histori-
cal period, the Russian Empire was one of the leaders in international politics. Russian em-
perors decorated their ceremonial uniforms with knightly Catholic orders [12], awards
from France [11], Great Britain [10] and even rare semi-colonial dependent states [14]. It
should be noted that Russian emperors, by right of birth, also had all the highest degrees of
domestic orders [2, 3]. This practice confirmed the state-legal status of the ruling dynasty
for Russian citizens [4, 8]. Therefore, foreign powers, for the most part, awarded Russian
rulers the highest degrees of their own insignia [7, 15].
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The South Slavic states were part of the sphere of foreign policy interests of the Rus-
sian Empire in the second half of the 19th - early 20th centuries. The Russian Empire took
part in the formation of the statehood of such countries as Bulgaria, Romania, Serbia and
Montenegro. The key event in the Balkans was the Russian-Turkish war of 1877-1878.
Hence, the highest South Slavic awards were given to three Russian emperors - Alexander
II, Alexander III and Nicholas II.

For example, Emperor Alexander II, who did a lot to establish South Slavic state-
hood, was awarded the Montenegrin Royal Order of St. Peter of Cetinje. The insignia ap-
peared in 1869 by decree of the Montenegrin prince Nikola I. Some researchers believe
that the Montenegrin royal Order of St. Peter of Cetinje was introduced by Metropolitan of
Montenegro Peter Il Petrovich Njegosh [1, p. 356]. In any case, the award was intended on-
ly for the rulers of foreign states and was dedicated to the heavenly patron of Montenegro,
Metropolitan Peter I Petrovich Njegos.

It should be noted that Emperor Alexander II remained the only Russian monarch
awarded the Order of St. Peter of Cetinje.

The next Emperor Alexander III had much more awards from the countries of South-
Eastern Europe, who, while still in the status of Tsarevich, took part in the Russian-Turkish
War of 1877-1878. First of all, Alexander Il had among his foreign awards the “Cross for
Crossing the Danube,” introduced on October 25, 1877 by the Romanian Prince Carol 1.
Naturally, only participants in military operations received such an award. Emperor Alex-
ander III was then awarded the highest degree of the Order of the Star of Romania. The
mentioned award, approved on May 10 by Carol I, became a symbol of Romanian state in-
dependence [1, p. 274].

Among other insignia of the countries of South-Eastern Europe, Alexander III had
the highest degree of the Bulgarian Order “For Bravery”, introduced by the Bulgarian
Prince Alexander Battenberg I in January 1880. After which, it is necessary to mention the
Order of the Takovich Cross, which appeared in 1865. by order of the Serbian prince Mikhail
Obrenovic III. Finally, Emperor Alexander III had, among foreign awards, the highest degree
of the Montenegrin Order of Prince Danilo I, the insignia was established by the Montenegrin
Prince Danilo II. The Order of Prince Danil I was intended for persons who contributed to the
fight against the Turkish enslavers of the South Slavic peoples [1, p. 355].

Of course, the largest number of insignia of the countries of South-Eastern Europe
was present on the uniform of the last Russian Emperor Nicholas II. Among the already
mentioned awards, Emperor Nicholas Il was awarded:

3. Order of the Star of Romania.

4. Order of Prince Danil 1.

However, Nicholas II also had insignia of the countries of South-Eastern Europe,
which were not among the foreign awards of his predecessors on the Russian throne. On
May 10, 1906, King Carol I of Romania established a dynastic award for the anniversary of
his forty-year reign and named it after himself. Nicholas Il became one of the foreign rulers
awarded the Order of Carol I. Another new award from the countries of South-Eastern Eu-
rope was the Bulgarian Order of Saints Cyril and Methodius. Like the previous award, the
order appeared during the reign of Nicholas II, on May 19, 1909, by decree of the Bulgarian
Tsar Ferdinand I. Among the foreign awards of the last Russian emperor was the Order of
St. Alexander, introduced on January 6, 1882 by the Bulgarian Prince Alexander of Batten-
berg I. The Order of St. Sava occupied an important place among the insignia of the coun-
tries of South-Eastern Europe on the uniform of Nicholas II. The award was established on
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January 23, 1883 by the King of Serbia I Milan in honor of the Saint of the Serbian Orthodox
Church, Archbishop Sava [1, p. 289].

[t turns out that Nicholas II only did not have, unlike the Emperors Alexander II and
Alexander III, the Montenegrin Royal Order of St. Peter of Cetinje, the insignia “Cross for
Crossing the Danube” and the Bulgarian Order “For Bravery”.

Another fact emphasizing the importance of the insignia of the countries of South-
Eastern Europe for Russian citizens was the awarding of them to sailors of the Russian Im-
perial Navy. Admirals and officers of the Russian fleet in the second half of the 19th - early
20th centuries. were awarded:

5. Montenegrin insignia - the Order of the Takovsky Cross, the Order of Prince Danil
[ and the military medal “For Bravery” [5, p. 52-53].

6. Serbian insignia - the Order of St. Sava [6, p. 44-45].

7. Romanian insignia - the Order of the Star of Romania and the Order of the Roma-
nian Crown [5, p. 55-56].

8. Bulgarian insignia - the Order of Military Merit, the Order of Civil Merit and the
Order of St. Alexander [5, p. 58-59].

Naturally, the sailors of the Russian Imperial Navy, unlike the Russian rulers, re-
ceived lower degrees of awards from the countries of South-Eastern Europe.

Thus, the insignia of the countries of South-Eastern Europe played an important role
in the state-legal status of the Russian ruling dynasty. The Orders of Romania, Bulgaria,
Serbia and Montenegro became a clear confirmation of the foreign policy course of the
Russian emperors in the Balkan region in the second half of the 19th - early 20th centuries.
In fact, the formation of state sovereignty of the above-mentioned countries was greatly
facilitated by the foreign policy pursued by the Russian emperors in this historical period
in relation to the countries of South-Eastern Europe.
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C.®. MasypuH"

POJIb IPABOCJIABHOW XPUCTUAHCKOM KYJIbTYPbI
B ®OPMHUPOBAHHMH AYXOBHOCTYU U HPABCTBEHHOCTH
B COLIMAJIbHOM CPEJIE OBIIIECTBA

AHHOmayus. Paccmampusaromcesi HauboJiee ocmpble npobiembl COyu-
asbHoll cpedvl pocculickozo obujecmea, uccaedyembvle MHO2UMU U38ECMHbIMU
YHeHbIMU PasHblX hokojeHull. [puvuHoll 604bWUHCMBA U3 IMux hpobaem 518-
J151emcsi HeCo8epUIeHCMB0 00WECMBEHHbIX OMHOWEH UL, 00)C/108/1eHHbIX ympamou
JdyX08H020 U HPABCMBEHHO20 MeHma/sumema cpedu Hekomopoll yacmu obuwe-
cmea, 8 mom vucJie, cpedu cy6sekmos nybauuHoll eaacmu. [lo MHeHUW0 agsmopa,
00HUM U3 HAOJEeHCHbIX UHCMUmMymoe hopMupo8aHusi dyx08HOCMU, HPABCMBEH-
HOUl U Npaso8020 CO3HAHUS 8 COYUA/IbHOL cpede obujecmaa siesiemcsi Pycckas
IIpasocaasHas Llepkosb u cosdanHass Ha ocHose Hosozo 3asema Ilpasocaas-
Has XpucmuaHckas Kyabmypa.

Karuessie cio8a: zocydapcmeo, npaso, npagosoe cO3HAHUE, NPA8o8ast
Ky/bmypa, 0yX08HOCMb, HPABCIMBEHHOCMb, NY6AUYHAS 81ACMb.

[IpeameToM M3ydeHHST GOJIBLIIMHCTBA OOILECTBEHHBIX HAYK, B TOM YHCJIE 00ILECTBO-
3HaHUS, SBJSIOTCA 001eCTBEHHbIE OTHOILIEHUS, JiexKall[ie B OCHOBE BO3HMKHOBEHHUS U PYHK-
[MOHUPOBAHUS rOCyAapCcTBa ONpeeIeHHOr0 THIa.

Kak n3BecTHO, 0011jeCTBEHHbIE OTHOIIEHHSI BOSHUKJIM 33/10JIT'0 /10 MOSIBJIEHUS Tep-
BOTO TOCyZlapCTBa U ero MpaBOBOM CHUCTeMbl, B MEPUOJ, MOSBJEHUHN MEPBbIX 0OIECTBEH-
HbIX TPYIN - OOIIMHHO POJIOBOro cTposi. Ha mpoTs»keHUu AJUTESbHOr0 UCTOPUYECKOTO
nepyvozia 06IeCTBEHHble OTHOUIEHUS SIBJASIOTCS NpeAMeTOM H3y4eHUs TaKuX oblie-
CTBEHHBIX HaYK, Kak: ¢usocodus, COIUOIOTUS, OPUCTPYAEHIUS, TOJUTOJIOTHUS U AP.

Ha npoTsixkenuu nocseguux 100 jieT pa3BUTHSA TOCyJapCTBEHHOCTH B Poccru, MHO-
rvie U3BeCTHble KOPUCTHI, NbITAOIIMEeC HAUTH U 060CHOBAaTh Haubosiee 3PpPeKTUBHYIO
dbopMy pa3BUTHSA TOCYAAPCTBEHHOCTH, OCYIIECTBJSANM MOUCKU HauboJiee 3PpPeKTUBHBIX
METO/I0B COBEPILIEHCTBOBAHUS 00I[eCTBEHHbIX OTHOLIEHUH, C 11eJIb}0 MUHUMU3AlUH B HUX
CoIMaJIbHbIX MPOTUBOpeYnil. 0co60e BHUMaHUEe MHOTUMHU YYEHBIMU B 00JIaCTU IOPUCIIPY-
JIeHLIUU OBLJIO y/leJIeHO B Iepuo/, epexoJa U pa3BUTHUS PbIHOUHOM 9KOHOMUKHU B Poccuu.
[IpyurMHON TakKOro BHMMaHHUS SIBUJIOCH CYlLeCTBEHHOE 000CTpeHHe O0IeCTBEHHBIX MpPO-
THUBOPEUMH, CBSI3aHHBIX C yTPAaTON HaceJieHUEM OOleHallMOHaJbHbIX CPEACTB MPOU3BO/I-
CTBa, OOHUIAHUEM OOJIbIION YACTH HAaceJIeHUsI U HEIIOMePHbIM 060TallleHueM 4YJIeHOB Ce-
Mel rocyZlapCTBEHHbIX YUHOBHUKOB, YTPATUBIIMX CBOM JAYXOBHO-HPABCTBEHHbIM MeHTa-
JIUTET B pe3yJibTaTe MHOT'0JIETHEr0 IOCIO/ACTBA aTeUCTUYECKOU U/e0/I0TUH.

Kak nokasbiBaeT UCTOpUYeCKasi AEWCTBUTEJIbHOCTb, B pe3yJibTaTe HaCaXKAEeHUs
MaTepUaJbHOU WUJE0JIOTUM W MPUHIKEHHE POJIU AYXOBHBIX U MOPAJIbHbIX LIEHHOCTEH,

* Ma3ypuH CraHuciaB ®égopoBuy, I01eHT Kadephl rpaxaaHckoro npoiecca CaHkT-IleTepGyprekoi
I0pPUANYECKON aKaZIeMHUH, KaHAWIAT IOPUINYECKUX HayK, JoLeHT. E-mail: svyatoslav53@mail.ru

142



Theory of State and Law

NpUBEJIO K UCKaXXeHHI0 caMoco3HaHUA HaceseHuss CCCP, ABUBIIMCH OCHOBHOM MPUYMHOU
pacnaza CoBeTCKOro rocyZapcrBa ¥ MOLLIEHHUYECKOTO OTTOPXKEHUS Y3KMM KpyroM IpaBfl-
1Iell aBaHTIOPUCTUYECKOU 3JIMThI TOCYIapCTBa Y HaceseHUs: Poccy OCHOBHBIX CPEJICTB MPO-
u3BoAcTBa. Co3/laHMe OJIMTrapXU4yeCcKOU NPOCJIOUKH — YJIEHOB CeEMel MOJIMTUYeCKOU KOppyM-
NMPOBAaHHOW I'OCYJapCTBEHHOMW 3JIMThI ¥ IOKPOBUTEBCTBYIOIIUX €10 OPraHU30BaHHbIX Ipe-
CTYNHBIX TPYNIHUPOBOK, JIMIIWJIO MpaBa Ha3blBaTh Poccuio MpaBOBBIM rocyiapcTBOM. Takum
obpasoM, Poccuiickoe rocyzapcTBo, mpoBo3rsauieHHoe B OCHOBHOM 3aKOHe ToCyZapcTBa
(B ct. 1 KoHctutynuu PO, npunsaroit 12.12.1993 ropa BceHapOJHbIM r0JIOCOBAaHHEM), KaK
paBOBOE rOCyAapcTBO [1], Mo cylecTBy, K TAKOMY TUIY HUKAKOTO OTHOIIEHHUS HE UMEeJIO.

[IpaBOBBIM, a 3HAYUT rOCYyZApPCTBOM COLMAJbHOM CHpaBefJIMBOCTH, MOXET OBbITh
NPU3HAHO JIMIIb TaKOe FOCyJapCTBO, B KOTOPOM U €ro NpaBoBas CUCTEMA U MEXAaHU3M ee
peann3anuy — Bce 0e3 UCK/IIOUYEHUs CyObeKThl MyOJIMYHOM BJIACTH, B NpoLecce peaaunsa-
UM CBOMX (QYHKIMOHAJBHBIX JOJ/DKHOCTHBIX MOJHOMOYMK OTBEYalOT WUHTepecaM abco-
JIIDTHOTO 60JIbLIIMHCTBA HaCeJIeHUS.

['ocyiapcTBO, B KOTOPOM CyLeCTBYET I100a/IbHbIN AUCOaTaHC MEXAY MaTepHUaTbHbIM
I10JIOKEHUEM 00O0raTUBLIMXCSA 33 CYeT 0OMaHa M 3KCIJIyaTalluu CBOEro HaceJIeHUs] MaJIo4MC-
JIEHHOH 4acCTblo 061ecTBa U CaMbIMH O€JHBbIMH CJIOSIMHM HaceJIeHHs], HeT U He MOXeT ObITb
COLIMA/IbHOM cnpaBefIUBOCTU. To 06CTOATENBCTBO, UTO MOJUTUYECKAs 3JIMTa roCyAapcTBa
Y 4JIeHbl UX ceMeH BJIaZIel0T KPYNHbIMU KallMTalaMy U 3HaYUTeJIbHbIMU 00'beKTaMU HeJIBU-
»KMMOCTH, IPEBILIAIIIUMU BCSIKMe pa3yMHble IIpe/ieJibl 4eJI0BeYeCKOTr0 CaMOCO3HAHUS, laeT
OCHOBaHMSl MoJaraTh, YTO OOJIBLUIMHCTBO T'OCYJapCTB MHPOBOTO COOOLIECTBA, SBJSAETCH
MMEHHO KOPPYILXOHHO-0I0pOKPaTUYECKUM, HO YK TOYHO, He IPaBOBbIM rOCyapCTBOM.

Kak npeacraBisieTcs,, 0O4HOW M3 IJIaBHbBIX LieJiel BCIKOT0 UBUJIN30BAaHHOIO 00111e-
CTBa, ABJSIETCA CTpeMJIeHUe HaceJleHUs K COLMaJIbHOM CHpaBeAJIMBOCTH, K ero CTabuib-
HOMY NPOTPECCMBHOMY Pa3BUTUIO 6e3 KaKUX-TM0OO0 MOTPsSCeHUH, 00YCI0BIEHHBIX 3KOHO-
MUYECKHUMU KPU3HWCAMH, POCTOM NPECTyNHOCTH, OcabjieHheM BHELUIHEW U BHYTpPeHHeU
6e3omacHOCTH rocygapctsa [11; 22; 25; 30; 32; 42; 43].

Becb «TBapHbIil MUP», @ UMEHHO TaKOBBIM OH SIBJISI€TCS U3HAYAJIBHO, YTO Y3Ke MaJlo
KTO NbITAaeTCs OCIOPUTh B CBOMX HAay4YHbIX TPYJAaX, OT Hayaja CBOEro COTBOPEHUS Haxo-
JIUTCS B COCTOSIHUU OTHOCHUTEJIbHO YPaBHOBEILEHHOT0, 6aJlaHCUPYeMOr0 U KOHTPOJIUpye-
Moro ABwxXeHHUs. Bce mpoueccel, npoucxojsiiyde B NpUpoJe U 00IeCTBe, HAXOAATCA BO
B3aUMMO/JI€ICTBUM U B3aMMO03aBUCUMOCTH N0 Besnvaniemy boxxueMmy npomsbiciay. Bmecrte
C TeM, O0JIBIIMHCTBO Y4Y€eHbIX, U3y4YalOlIMX IPOLeCChl pa3BUTHSA MPUPO/bI U 001 eCTBa, KaK
npaBuJIo, He 00J1aZlal0T IJIyDOKMMM MO3HAHUSIMU B 00JIaCTH eCTeCTBEHHO-Hay4YHbIX 3Ha-
HUH, TAaKUX KaK: PU3UKa, XUMHS, MaTeMaTHKa, 6U0JIOTUs, TeHeTHKa U Jp., a IOTOMY He MO-
T'YT MOHATD, YTO Halll 3eMHOW MUP, C ero 3aKOHaMH1 pa3BUTHUSA NPUPOABI U 001eCTBa, UMe-
eT yInopsiJoueHHoe, a He XaOTU4YeCKoe JBUKEHUEe U pa3BUTHUE, B TOM 4HCJie, U pa3BUTHE
00111eCTBEHHBIX OTHOUIEHHUH B rOCY/lapCTBEHHBIX YCTPOUCTBAX PA3HOTO THUIIA.

YeM Bblllle ypOBEHb HECHPABEAJIMBOCTH B pacnpe/ieieHUU 00leHalMOHAIbHbIX [0-
XOJI0B IOCy/IJapCTBa MeX/y Pa3/MYHbIMHU CJI0OSIMU U COLMa/IbHbIMU I'pyIaMH O6LIecTBa, TeM
6oJiee B TaKOM TOCy/IapCTBe OOIIECTBEHHBIX NPOTHBOPEYUH, TEM OOJiee OHO MOJBEPKEHO
CBOEMY pas3pylueHHI0. YesloBeyeckoe 061LeCTBO UMeET ONpejieJIeHHOE CXO/ICTBO C JBHXKe-
HUEM 3JIeMEHTAapHbIX 4YacTul, (3JIeKTPOHOB, MPOTOHOB, HEUTPOHOB, CUHXPO(}A30TPOHOB
Y 1p.) BO BpEMEHU U NPOCTPAHCTBE, U B 3TOM [IBUXKEHUHU HET, HE CTUXMUHOCTH, HE Xa0ca,
Npe/ICTaBJ/ISOUIMXCS TAKOBBIM Ha NMePBbIX B3rJIsA/. B yacTHOCTH, Ipu NOMOLIM pa3JIMYHbIX
NpUCIOCO6JeHUN (YyCKOpHUTesiel) oAU MOTYT OKa3blBaTb BO3/leHICTBUE Ha IHepreTU4e-
CKUe 3apsiJbl, pa3roHss 3/ieMeHTapHble YacTUIbI [0 CBEPXCBETOBBIX CKOPOCTEN, U3BJIEKAs
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IpU 3TOM HOBble BUJbl 3Hepruu. OHAKO, Jake 3HAHUS O BO3MOXKHOCTSIX YyIpaBJIeHUS
IPUPOJHBIMU NIPOLECCAMU, He BCerZja OTKPBIBAIOT YeJIOBEKY IJ1a3a Ha UCTUHY.

[Ipu noMo1M CBOUX BOJIEBBIX AEUCTBUM JIIOJW HAYYUJIUCH YIIPABAATb OTAEJbHBIMU
NPUPOAHBIMU NMPOLECCAMHU, 3HAYUTENBHO TPyZHEe UM NPUXOJUTCH YIPABJIATb CUCTEMOU
001eCTBEHHbIX OTHOLIEHUM, TPUOOPETALUX CTUXUHNHO-Xa0TUYECKHUHM XapaKTep B yCJIO-
BUSX XUIUHUYECKOTO OTHOLIEHUS] CYyO'bEKTOB MyOJMYHOM BJIACTU K CBOEMY HAapOJy, MC-
NO0JIb3YIOUIMX CBOU I'OCYAAapCTBEHHO-BJIACTHbIE NOJTHOMOYUSA JJis U3BJI€YeHUsA COOCTBEH-
HOU NpuUObLIY, 060ralleHUs1 YJIeHOB CBOUX CeMeH U TeX, KTO UM B 3TOM CO/IeiICTBYET.

MHorue Jitoi1 BO BCEM MUPE MO-NPEKHEMY OCTAIOTCS CJIEMbl, HE 0CO3HaBasi TOTO, YTO
BCe NMPUPOJAHBbIE M OOIECTBEHHbIE MPOLECCHl UMEKT TECHYH B3aUMOCBA3b, He JONyCKas
MBbIC/IM O TBAPHOM MPOUCX0KAEHUU MUpPa U peHOMeHa/IbHOM IpoMbicyie boxxueM B pa3BUTUU
NpUPOABI U YeJI0Be4eCKoro obuecTsa. Eciv npeinos0KXuTh, 10 TUIIOTETUYECKON MaTepHu-
aJIMCTUYECKON KOHIIENIMH, YTO BO BCeJIEHHOW BCe M3HauyaJlbHO HAaXOJWUJOCh B XaOTHYe-
CKOM JIBUKEHMWH, TOrJla KaKMM 0O6pa3oM MoOrJia BO3HUKHYTb caMa BCeJleHHasl, 10 KaKUM
TaKUM 3aKOHaM MpPHUPOAbI, 6e3 NPOMBICAUTENbHON BoaM TBOpLa, ObLI yHOps0oYeH «BCe-
JIEHCKMH XaoC» Y TajJlakTU4eCcKue MUpPbl BCeJIEeHHOU NpHBeJEeHbl B COCTOSIHHE YpaBHOBe-
LIIEHHOCTH ¥ TapMOHUU?

M3HavasbHO, BCeoOIlel OLIMOKON CeKyJsIpU30BaHHOM CBETCKOM 0OIeCTBEHHOHU
HayKH ABJISIETCS NPeJI0JI0KeHUe 0 TOM, UTO B IPUPO/Jie BCE HAXOAUTCHA B COCTOSTHUU Xao-
THUYECKOTO JBMXKEeHUS], OJJHAKO I'JIyOOKUM aHaJIu3 J000ro ABUKEHUS, 1I03BOJIIET 00Hapy-
KUTb JIOTUYECKYI0 [10C/Ie/l0BaTe/IbHOCTD, ONlpe/ie/IeHHY0 3aKOHOMEPHOCTh U I'JIyOOKO 3a-
JIOXKEHHBIW cMbIC/. Ecau Jitoiu MOTYT HanpaBJsaTh U YCKOPATb JABUXKEHHE 3JIeMeHTapHbIX
4yacTull, TO No4YeMy e OoJibllash 4YacTb 4eJiOBeYeCcTBa He BEPUT B IPOLLECC Pa3yMHOrO
TBapHOI'0 MUpPO3JaHusa? OTBeT Ha 3TOT BONPOC UCUepIbIBawlle JaeT bubselickoe yueHue,
UTHOpUpPYyEeMOe CEeKYJsIpU30BaHHOW obiecTBeHHOM Haykou. CioBo, KoTopoe 6bl10, OT
Haya/la COTBOPEHMUs] BCEro MHpa, MpejCTaB/sSeTC UCXOJHBIM HayajJoM BCEro Cyuiero,
yHOPsAA0YUBAOLIMM BCe IPOUCXO/slMe BO BCEJIEHHOW, B IPUPO/ie U B YeJIoBeYeCKOM 06-
1leCTBe NPOIecChl, HO HAa 3TOM Mbl OCTAHOBUMCS UyTh MO3XKE.

Kak y»xe ObLJI0 OTMeUeHO, HE3ABUCUMMO OT TUIMA rocyzapctBa [39], Bcakuil HapoJ,
Y BCSIKO€e OOIeCTBO CTPEMUTCA K JOCTHXKEHHUIO MOPsA/AKa, CTaOUIBHOCTA U MUpa BHYTPHU
CBOEro 3THOCA, IpaBo e J0/HKHO BBICTYNATh NPOTHUB xaoca [24]. 3To cTpeMJieHUe 00Y-
CJaBJIMBaeT HaJIMuMe MPaBOBbIX HOPM M UHCTUTYTOB rOCYlapCTBEHHOM BJIACTH, POJIb KO-
TOPBIX 3aKJ/II0YAETCS B yIOPSA0YEeHNUH, YPeryJIMPOBaHUHN U B OpraHU3aluU 0611eCTBEHHbIX
OTHOLIEHUH, CKIAJbIBAIOLUXCA HA NMPOTIKEHUU JJUTEJbHOT0 UCTOPHUYECKOTO Meproja
COBMECTHOTO MPOXUBAHMUSA JIIOAEN, pa3BUTHUS U COBEPIIEHCTBOBAHUSA UX KYJbTYD, B3TrJf-
Jl0B, MUPOBO33pEeHUSI U MUPONIOHMMAaHMUs, CaMO OTOX/eCTBJIeHUs cebs1 B paMKaX KOHKpeT-
HOr0 TOCYyZlapCTBEHHOr0 00pa30BaHMsl, MHUPOBOTO 3KOHOMMYECKOTO M IMOJUTHYECKOTO
IPOCTPAHCTBA.

O HMM K3 I'JIaBHBIX BONIPOCOB U IJ1I00a/JIbHBIX, HEPAa3pelIUMbIX 3aa4 B paMKaX MU-
pPOBOro COO6ILIECTBA, WU JlaKe OJHOTO0 OTAEJNbHO B3SITOTO FOCYAApCTBa, CTOSIIUX Mepes,
opraHaMu ny6JUYHOU BJIACTU U YY€HbIMU T'YMaHUCTAMU, SIBJISIETCS BOIPOC O TOM, KaK [10-
CTUYb MOJIHOTO B3aMMONOHHMMAaHUS MEXAY JI0JbMU, KOTOPOe MO3BOJIMJIO Obl H36€XaThb
0011leCTBEHHBIX TPOTUBOPEUUI U pPa3HOIJIACUM, HACUIUSA U KPOBaBbIX KOHPJIUKTOB? bes-
YCJI0BHO, UCTOPUH T'OCYJapPCTBEHHOI'0 Pa3BUTHS YeJ0BEYECKOro ob1iecTBa Takue GaKThI
He u3BeCTHBI. He 0/jHa npaBoBasl CUCTeMa, U He KaKue rocy/lapCTBeHHble IPaBOBble U MO-
JINTUYECKUEe MHCTUTYTHI, He B COCTOSIHUU MPHUBECTU OOLIECTBO K MOJIHOMY COTJIacul0 6e3
COLIMAJIbHO-NIPAaBOBOT0 HWHCTUTYyTa (GOPMHUPOBAHUSA AYXOBHO-HPABCTBEHHOTO MHPOBO3-
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3peHUs1 U MOHUMaHUS NMPOILECCOB, NPOUCXOAAUIMX MO0 HEMOCTUKMMOU BoJsie TBopua. Bme-
CTe C TeM, TaKUM HUHCTUTYTOM, C MOMEHTA CO3/laHUs JPEBHEPYCCKOTO rocyZapcTBa U 0
HallluX AHel B coBpeMeHHOM Poccuu 6b11a u octaetcs [IpaBocsiaBHas LlepkoBb XpUCTOBa,
OTZeJIeHHasi OT roCyZapCTBa M0 BoJie BJAACTBYOIeN BepxywKku Poccuu B 1918 ropy.

CesaTasa Anocrtosbckad [IpaBocnaBHas llepkoBb, mpu3sbiBawIlas, 6e3 Kakoro-im6o
HacaX/JleHUsl K JIIDOBU, MUPY, CIIPABEeJIMBOCTH, MUJIOCEPAUIO U COTJIACUI0 MEXAy BCEMU
JIIOJbMH, HE3aBUCUMO OT UX COLMAJIbHOTO NPOUCXO0XKEeHH, I0JI0KEHUS B 0011eCTBe, pe-
JIMTHO3HOT'0 BEPOUCIOBEJAHMS, HAIUOHAJIbHOCTH WJIM UHBIX XapaKTePHbIX 0COOEHHOCTEH,
SIBJISIETCS BOXKHBIM UHCTUTYTOM GOPMHUPOBAHUSA [yXOBHOCTHU U HPABCTBEHHOCTH 1151 BCEX,
KTO CTaBUT Cay>XeHUe Bory Bbllle cOOCTBEHHBIX MaTEpPUAJbHBIX U NMJIOTCKUX UHTEPECOB.
B rn1. 6 EBanrenue ot Matdes, CnacuTesib, YeTKO, 6€3 KaKOro 6bl TO HU ObIJI0 MHAKOMBIC-
JIUsl, TOBOPUT: «HUKTO He MOXKeT CIy>KUTb JBYM rocnofiaMm: ubo, uju oJHOTO OyJeT HeHa-
BU/IETD, a |pyroro JIIOOUTh; UJIX OJHOMY CTaHET yCepACTBOBATh, a 0 [PyroM He paZeThb. He
MOXeTe CJAYXUTb bory u mamoHe [34, MaTtdes 6:24]. B ToJIKOBAaHUM MHOTHUX CBATBIX, 30-
JIOTOM HUTBIO IPOXOJUT MBICJIb O TOM, YTO BCSIKOe Cpebpostodue, CTXKaTeJbCTBO O6orat-
CTBa M MaTepHUaJIbHbIX 6J1ar, C/Iy>KeHre CBOMM IJIOTCKUM UHTepecaM, NOJHOCTbIO yAaseT
yeJsioBeKa OT caykeHus bory. He Tak Jii ¥ cy6'beKTbl MyOJUYHOM BJIACTH, CEMBbU KOTOPBIX
VMeIT MHOTOMUJIJIMOHHbIE KallMUTaJlbl, POCKOUIHbIE IBOPLbI, AXThI, KI1YyObl, CBEPXJ0pOTHe
aBTOMOOWJ/IM U T.I., UCNOJIb3YIOIIUeE JJIsI 3TOr0 CBOE JOJPKHOCTHOE MOJIOKEHUE, MOJIHO-
CTbI0 3a0bIBAIOT O Cy:KeHUHU bory B sin1e cBoero HapoJa.

OfHOHM U3 IJ1aBHBIX MP06JIeM Pa3BUTHUS COBPEMEHHOr0 POCCHUICKOro rocyapcTBa
SIBJISIETCA TO, YTO COBpPEMeHHasl CBeTCKas 00llecTBeHHas HayKa, HaxoAALascs AJIUTe b-
HOe BpeM4 M0/ BO3/JleliCTBUEM 3abJiy/illiel CeKyJIIpU30BaHHOW U/I€0JIOTUH U OTpULIaBIIas
OTEeYeCTBEHHYI0 CYBEPEHHYIO rOCy/JapCTBEHHO-NIPABOBYIO UJleos0THIO [2; 8; 14; 17; 23; 40;
41], He Bcerja nbITajach MOCTUYb CyLIHOCTb TAUHCTBA XU3HU U CMEPTHU 4YesI0BEKA, a MO-
TOMY He B COCTOSIHUH Obljla IOCTHYb TOU Pa3HUILbl, KOTOpas CylecTBOBaJa U CyLeCTByeT
MeX/ly CaMOCO3HaHUeM IIPaBOCJaBHOIO BOLEPKOBJIEHHOIO YeJIoOBeKa U TOTO, KTO He NpU-
3HaeT TBAPHOTO MPOMCXOXJAEHUs MHUpA, [oJaras, 4To MOcJie ero CMepTHU y»Ke HUYero He
OyZeT, a IOTOMY OT 3TOM XU3HU «HAJ0 6paTh Bce». Tak moJsiaraloT HEKOTOpble TOCyAap-
CTBEHHble YUHOBHUKH, KOTOpbIe Jla’ke HE 0CO3HAIOT, Kakas OeJla 0XKUJAeT UX, U TeX, KTO
N0JIb3yeTCsl NPEeCTYyMHBbIMU IJIOJaMU UX JAesATeJbHOCTH, MO0 32 3eMHble OOraTCTBa, OHU
6e3 kosiebaHKs OTAAIOT BO BJIACTb Bpara 4eJI0BE4eCKOro po/jia CBoOM 6ecCMepTHbIE AYIIH.

Takue cy6beKTHI He BUAAT, HE IOHUMAKOT U HE XOTAT OCO3HaBaTh yyeHUs Mucyca
XpucTa, TOBOpSILIEro: «Kakas MoJib3a 4eJ0BEKY, eCJIi OH IpUoOpeTeT BeCb MUD, a Aylie
CBOeM MoBpeAUT? MM KaKOM BBIKYN JacT YesI0BeK 3a Aylly cBoio?» [34, MaTdes 16:26].
OHH, BEpOSITHO, IIJIOXO 3HAKOMBI C TBOPYECTBOM, CKaXKeM, TAKOT0 KJIaCCUKa PyCCKOM JIUTe-
paTypbl U Npe/CTaBUTe s 0TedyeCTBeHHOU ¢puocopuu npasa, kak .M. JloctoeBckuii [3;
4;5; 6;7;18; 20; 21; 31; 37], KOTOpPBIX HE TOJbKO B CBOUX TaJaHT/IUBbIX Xy4,0KECTBEHHbIX
NpOU3BeJIEHUSIX, HO U B MUCbMAaX, JHEBHUKe NHcaTess MOAPOOHO 006 3TOM pPa3MbIIIJISI
(cM. HanpuMmep, [13, c. 10-11]).

Kak u3BecTHO, UMeHHO /lOCTOEBCKHII B CBOEM TBOpYECTBe 0OJIbIIOE BHUMaHUE
yaeJisisl BollpocaM 6GeccMepTusi Aylid. boJsiee TOro, oH «BblABUTaeT Te3UC O CBS3W Mpe-
CTYIHOCTH, C OZJHOW CTOPOHBI, U HEBEPUs B 6beccMepTHe AYLIU — C Jpyroil. ITa CBsA3b M03-
BOJISIET JI0KAa3aTh UCTUHHOCTb UJieu 6eccMepTUs AYLIHA OT NPOTUBHOI0: HEBO3MOXHO 06-
11eCTBO, €CJIM B JIIOASAX — TOJAbKO HeBepHe. A ec/iu 0OLecTBO U 06leCTBEHHAsI CBS3b BCe
»Ke CyLleCTBYIOT, 3HAUMUT, 3Ta UJes MPUCYIla YeJ0BEKY, YTO KOCBEHHO MOATBEPXKJAET ee
HWCTHUHHOCTB» [19, c. 285].
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BoliepKoBJIEHHBIA 4YeJIOBEK B CBOUX JIEMCTBUSX U MOCTYNKaX PYKOBOJACTBYETCS
NPUHLUIIAMH, OCHOBAaHHBIMHM Ha NPaBOCJAaBHOU XPUCTHAHCKOW KYJbType, HAaXOAACh MOJ
BO3/leMCTBUE «CTpaxa boxusa», KOTOPBIX CONMYTCTBYeT €My Ha NMPOTSKEHUU BCEW CO3Ha-
TeJIbHOM KM3HU. 3aKOHOIOCIYIIHBIN YeJ0BEeK, HE UMEIIIUN TaKOTO CTpaxa, pyKOBOJACTBY-
eTCs TOJIbKO CBOMMHU NPeJCTaBJAEHUSIMU O N0JIb3€ CBETCKMX 3aKOHOB B OIpe/ieJIEHHOU COLU-
aJIbHOU cpe/Jle, CBOEM «TIPXKJAaHCKOM COBECTBIO» M CTPAXOM Iepe/]; BO3MOXKHBIM MPHUMeHEeHHU-
eM K HeMy caHKLMH. [Ipy onpezesieHHBIX YCI0BUAX YeJI0BEK, He UMEIOLMI B CBOeU roJi0Be
CTpaxa mepej, TeM, 4YTO MOCJAeAYET MOCJA€E ero yxo/a U3 3eMHOM KU3HU, MOXKET JIeTKO MO-
CTYNUTbCS CBOEM TpaKJaHCKOW COBECTbIO, C JIETKOCThbI HapyllaTb MOpPaJibHble, HpPaB-
CTBEHHbIe U IPaBOBble YCTAHOBKU rocyaapcrsa. [I[pumMmepom Takol pa3sHUILbI MeX/Ay CaMo-
CO3HAaHUEM BOILEPKOBJIEHHOI0 MPABOCJAABHOTO YeJIOBEKAa U YesJ0BEKa, OTPHULAIOILETO
TBapHOE MPOUCXO0XKAeHUe MUPA, ABJAAETCA TOT GaKT, YTO YHUCJIO COBEPLIAEMBIX B 00111eCTBE
NpecTyInJIeHUH N0C/AeJHUMHU, BO MHOTO pa3 60Jibllle, YeM Cpe/id BEPYIOLUX JIOEN.

YesioBeyeckoe caMOCO3HaHUE NpeJCTaBJseT CO00I0 olpesesieHHY GopMy caMo-
BbIpa>XKeHHUSs YeJIOBeKa, HA OCHOBE ero BHYTPEHHUX ybOexeHnl, OpMUPYEMBIX B YCI0BU-
AX OKpY>Kalolllel ero 06’be KTUBHOM JeICTBUTEJNbHOCTH, KOTOPYIO OH BOCIIPUHUMAET C 10-
3UIIMU MUPO3/IaHUS], OTOXAECTBJIASA CeOs KaK 0O'bEKT TBAPHOrO, JIM6O, KaK 00'bEKT 3BO-
JIIDIMOHHOTO MPOUCXOXKIEHHUS.

B ocHOBe yesl0BeuecKOro MpaBOCO3HAHHUA BCerja JiexxaT 00pa3bl TeX OKPYKaILUX
ero JJiel, B KOTOPbIX OH BUJUT CBOU HJeasibl, KOTOPble NPeCTaBJSIOTCA eMy reposiMU
3€MHOMU )KU3HU.

[IpaBoc/iaBHBIM, BOLIEPKOBJIEHHBIN YeJ0BEK, BUJUT CMBIC/ CBOEM KU3HU B CJIyXKe-
HUU Bory, cBouM OJIM>XXHUM, TeM, KTO ero okpy:aeT. B nepBoM nocnanuu k KopuHdsiHawm,
cBsATOM anocTtoJ [laBes oTMeuaeT: «Bce MHe MO3BOJIUTEIBHO, HO HE BCE M0JIE3HO; BCE MHE
NI03BOJIMTENbHO, HO He BCe Ha3uzaeT. HUKTO He ulY CBOero, HO KaxXJbli MOJIb3bl JPYyTo-
ro» [35, 1-e Kop. 10:23-24]. UMeHHO TaK A0/KeH MOCTYNaTh KaXX/Abli Pa3yMHbIN 4eJ0BEK
Y, TpexJe BCero, 4yesJoOBeK, HaJeJeHHbIM TOCyJapCTBEHHO-BJACTHBIMU MOJHOMOYHUSMU.
Be3ycyioBHO, Takas 1oJib3a /Jisl Hero, He MOXeT PacnpOCTPaHATHCA TOJIbKO JIUIIb Ha CBOe
O/Kalilliee OKpYKeHHE, a TeM 6oJiee HA YJIEHOB CBOUX CeMeM, KOTOPbIM J0PKHO OBbITh
JIOCTaTOYHO U TOT0, YTO 0QUI[HUATBHO UMEIOT OT CBOEro TPY/0BOT0 BKJIAa.

[IpaBoco3HaHue yesioBeKa SIBJSETCS YaCTbI0 €ro COLMAJbHOTO JyXOBHOTO M HPAaB-
CTBEHHOI'0 CaMOCO3HaHHUs, OHO BbIpaXkaeT OTHOILLEHHE YesJ0BeKa K bory, K mpaBoBOM cUCTeMe
0011eCcTBa, K CUCTeMe MyOJMYHON BJIACTH, OHO OCHOBBIBAETCS HAa CyO'beKTUBHOM CaMO ybex-
JIeHUH B CTIpaBeJIMBOCTH [IPABOBLIX HOPM, B IOBEPHUHU K CUCTeMe MyOJIMYHOHN BJIACTH.

3akoHonocayiHblH, [IpaBoc/iaBHbIN Yesl0BEK MPUHHUMAET NPABOBYI CUCTEMY 06-
1ecTBa 6e3 KakUX Obl TO HU ObLJIO IPOTUBO/EMCTBUN B TOM BU/Je, B KOTOPOM OT HEro Tpe-
OYIOT CyO'beKThl MyOJUYHOMN BJIACTH, MO0 Tak eMy npeanucbiBaeT EBaHrenue — nu6o «Bcs-
Kas BJacTb OT bora ecTb», a 3HAa4YUT el U ee 3aKOHAM CjeyeT MOAUYMHATHCA. 3aMeTUM
3J1eCb, HaxXo/sChb B ccblike B Cubupu, .M. [locToeBcKUM He paccTaBaJjicsi ¢ EBaHresuvewm,
KOTOpOe eMy NoJjlapuJia >keHa 0/JHOTO U3 JlekabpuctoB B To60/IbCKe, KOTZA OH 6aJl B mepe-
CblJIbHOM TopbMe [15; 26].

M3BecTHBIN pycckuil npaBociaBHbIM punocodp U.A.MAbUH oTMeyas, YTO «OTCYT-
CTBUE 3Jl0pOBOT0 MPaBOCO3HAHUSA B 00LIeCTBe, MpeBpallaeT 3TO 0OLIeCTBO B pelIeTo
3JIOyNMOTPeOJIEHUN U PeCcTyIJIeHU». 3aKOHBI, KOTOpPbIe J0JKHbI CylleCTBOBAaTh HA 3€M-
Jie U B 4YeJ0BeYeCKOM O0OIeCTBe, OpraHU30BbIBAIOIIME €r0 AesSTEJbHOCTb — 3TO HOPMBI,
NpaBUWJia, yKa3blBalOLUe YeJ0BEKY ero Jy4llMi NyTh U €ero BHeIIHee 0oBeJeHue, AJs TO-
ro, YTOObl OCYLIECTBUTh B HEM BCe Jyullee yepe3 XpUCTUAHCKYIO PEJIMTUI0, Uepe3 eIuHe-
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HUe ¢ boxxecTBOM, UT0ObI «Ero 3aKOH KaXk/Jblil YeJIOBEK BOCOIPUHUMAJ KaK CBOM 3aKOH».
YenoBeueckud Mup, no MHeHuo WU.A. UibrvHa, HAXOAUTCA B XaoCe MOCTOSIHHbIX HACUJIb-
CTBEHHBIX NMPOSIBJIEHUI, BOH, PEBOJIIOIUN U UHBIX Oeli, B IpOLecCe KOTOPbIX YesoBeye-
CTBO 3a06JIyiUJI0Ch B CBOEM AYXOBHOM >KM3HU. EAMHCTBEHHBIM MyTEM NPEO/0JIEHHS 3TOTO
xaoca siBJISIeTCS1 oOpallleHue YeJ0BeKa K CBOeMy MPaBOCO3HAHMIO, MONbITKA HAUTHU U BO3-
POJIUTH B HEM CBsIllleHHbIE OCHOBbI W IJIyDOKME WCTOYHUKU 3/J0POBOr0 MPaBOCO3HAHMUSA
[29, c. 224]. ITUM UCTOYHHKOM, O€3YCJI0BHO, sABJsIeTcsd EBaHresMe u ocHoBaHHasA Ha Hem
npaBoCJaBHasA XPUCTHUAHCKAs KYJbTYpa, B KOTOPOM 3aJI0XKeH I'JIyOOKUN HPAaBCTBEHHO CO-
JlepKaTeJbHbIM CMbIC/ Hallero ObITHS, B KOTOPOM HAaXOAUT CBOE CAMOYTBEPXK/EHUE U Ca-
MOBbIpaXKEHHE KaXKAbIM 3,paBOMbIC/SLIAN PABOCJaBHbIA XPUCTUAHUH.

[IpaBoc/1aBHbBIM, BOLEPKOBJIEHHbIN YeJIOBEK, OTOX/AECTBJISIET CeOs1 C COHMOM CBSI-
ThIX, OTBEPTAlOUIUX CJAYy>KEHUE CBOMM MaTepHa/ibHbIM M IJIOTCKUM NPUCTPACTUSAM, CTpe-
MAIIUXCA K JOCTHKEHUI0 CBOEro COBEpPUIEHCTBA B CAYXEHHUM JAPYyruMm Jiwasam. Cpeau
OOJIBIIMHCTBA, NPUUUCISIONIUX Ce0s1 K KaTerOpUM MPaBOCAABHBIX, COCTAB BOLIEPKOBJIEH-
HbIX He npeBbIaeT 15 %, 3To Te, KTO XOTA 6bI OJJMH Pa3 MO 6OJILLIUM LIEPKOBHBIM MpPa3/i-
HUKaM HCHOBEeNOBAaJICA B CBOMX €XeJHEBHO COBeplIaeMbIX HaMU rpexax. Takux JinojeH,
B Haropnoi#t nponoBegu Xpuctoc CnacuTe/ib CpaBHUBAET C 3epHAMM, yNaBLIUMU Ha 6Jia-
roZlaTHyI0 MOYBY: «MHOE yIaJio Ha A0OPYyI0 3eMJII0 M NMPUHEC/O0 IJIOA: OAHO BO CTO Kpar,
a Jipyroe B IIeCTh/IeCAT, UHOE Ke B TpuauaTh» [34, Mo 13:8]. «IlocesiHHOEe ke Ha JJ06poH
3eMJie 03HA4yaeT CJIbILIAILEro CJOBO U pa3yMelero, KOTOpbld U ObIBaeT MJIOAOHOCEH,
TaK 4YTO UHOW NPUHOCUT IJIOJ BO CTO KPaT, MHOMW B LIECThJECAT, 2 UHOU B TPUALIATH» [34,
Mo 13:23]. TpyAHO NPpUYUCIUTDL K TAKOW KaTeropuHu JitoJeH, 3a60Tbl KOTOPbIX O CBOEM
MaTepUaJibHOM COCTOSIHMM, B YylepO oOIlleHalMOHa/JbHbIM HHTepecaM TrocyAapcTBa
NPUTYIJISIOT UX COBECTb, Pa3pyLIUTENbHO JEUCTBYIOT HAa UX CAMOCO3HAaHUE U MPaBOCO-
3HaHMe. ITy KaTeropuio rocyAapCTBEHHbIX UMHOBHUKOB CJeJyeT OTHECTH K 3epHaM,
yIaBLUIMM B TEPHUU: «A NOCESSHHOE B TEPHUU 03HAYAET TOrO, KTO CJBIIIKT CJ0BO, HO 3a-
60Ta Beka cero v 060JibllleHHe GOraTCTBOM 3arJyllalT CJI0BO, U OHO ObIBaeT OGecJio/j-
HO» [34, M 13:22].

JlocTuKeHUe coLlMa/IbHOM CIIPaBeJIMBOCTHU B OTZAEJbHO B3ITOM rOCyJlapCTBe, AaXe
B YCJIOBUSIX BBICOKOTO TEXHUYECKOTO U TEXHOJIOTHUYECKOr0 Mporpecca, BBICOKOPA3BUTOU
3KOHOMHKH, 6e3 HallMOHa/bHOU HJeu GpOpMHPOBAHHS AYXOBHO-HPABCTBEHHOTO MEHTa-
JIUTETA Ha OCHOBe WJeld U NpuHLUIOB [IpaBociaBHOM XpUCTUAHCKON KYJbTYpbl, TPOCTO
HEMbICJIMMO. B 3TOM cMbIc/ie, COBeplIeHHO clipaBeAJuBo 3aMedyaHue WU.A. UabHHA, 4TO
«Hazo o6paTUTbCA K CBOEMY MHCTUHKTY U NPUYYHUThb €ro K «3aKOHOIMOC/IYIIHOCTH» UJIU
«JIOSIILHOCTUY, @ 3TO YAACTCSA TOJIBKO TOMY, B KOM »XUBET JyXOBHOCTb MHCTUHKTA, JI0CTa-
TOYHO CUJIbHAs U oNlpeJieJieHHas1, YTOObl YCBOUTb AYXOBHBIM CMbIC/ [IPABA, €ro LieJib U ero
Ha3HaueHue. HampacHo aymatb, 6yATO AyX U UHCTUHKT BpaxJeOHbl APYT APYyry: OyATO
OHU HECOBMECTHUMBI U HAXOSTCA B BeHHOU O60pbbe. ITO He COOTBETCTBYET JleCTBUTEIb-
HocTU. KoHe4HO, ObIBAIOT JIIOJH, IOUTH HE KUBYIIME AyXOM, 6e3pa3/inuHble K [yXOBHOMY
HayaJly ¥ JyXOBHbIM COJi€P>KaHUSIM; OHHM >KHUBYT AYXOBHO 06€3pa3/IMYHbIM MHCTUHKTOM,
KOTOpPOMY U CJIe[lyeT BCS UX JleATeJbHOCTb. Ho M y HUX lyX MOXKeT BHEe3allHO 3aropeThCs
B IVIyOMHE HHCTUHKTA U MPUBECTU UX K HEOOBIYHBIM [IJIs1 HUX MPOSIBJIEHUSIM COBECTH, MO-
JIUTBBI, XyZ|0°KECTBEHHO BEPHOTO BbIOOPA, YYBCTBA MpaBa WJIM CIPaBeAJIUBOCTH, MUJIOCEDP-
JMsl, leJpOCTHU U JIIDOBHU. A 3a/jlaua BEpHOTO BOCIIUTAHUSI COCTOUT UMEHHO B TOM, YTOOBI
C IeTCTBA NPOSIBUTH B YeJIOBEYECKOM MHCTUHKTE JYXOBHOE Ha4vaJio, U IPUTOM HE B CMbIC-
Jie JUCHUIJIMHAPHO HaBsI3aHHOTO OObIKHOBEHMS], 2 B CMbICJIe CBOOOJHOM PaZloCTH U CBO-
6oaHoro npeanouTeHus» [27, c. 230].
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Be3yc/s0BHO, 3TO MNpeACTaBJASETCS CJA0XKHBIM, JJIUTEJbHbIM W HEOJHO3HAYHbIM
MPOLIeCCOM, 3aBUCAILMM OT BOJIM BJIACTBYIOLEN MOJMTUYECKOW 3JUTHI rocyaapcrsa. 04-
HaKO U caMa BJIAaCTBYyIOLlasl My6JMYHAs BJIACTh, IPU 3TOM J0/KHA ObITh 6€3yNpedyHo Yu-
CTOM He 3aBHUCSAILEHN OT CBOMX IJIOTCKUX MaTepHUaIbHbIX IPUCTPACTHUH.

B ocHOBe [OCTHKeHHsI TAaKOr0 YPOBHSI B3aWMOINOHUMAaHUSl MeXAY JIOJAbMH, Tle
MUD, MOPSAAO0K, 3aKOHOMOCJAYIIHOCTb, 6€30MacHOCTb U OOIECTBEHHOE corJjacue OyayT
MMeTb TapMOHHWYHOe Da3BUTHeE, TZe TPYyJ, OTAbIX U YCJOBUS KU3HU 4Yes0OBeKa OyAyT
Ha/Ie’)KHO 3allUIleHbl HPAaBCTBEHHO 06€3yNpeyHbIM alllapaToM rocyJapCTBEHHOU BJIACTH,
JI0JKHA JIeXKaThb NPaBoOBasi CUCTEMa, Oa3upyolascs Ha UJesX HpaBCTBEHHOM MpaBoc/aB-
HOM JOTMaTHKH, N03BOJISAIOLIEH 06eclieYUTh peasM3aldi0 NpaBa Ha CO3JlaHUEe YCJOBUH
JUIsl IOCTOMHOM >KU3HU M CBOOOJHOTO Pa3BUTHUS KaXKAOro yesoBeka. UMeHHO 06 3TOM
CBU/IETEJIbCTBYIOT NoJs10keHUs1 OCHOBHOTO 3akoHa Poccuu [1] nocsie BHeceHuUsl B Hero Ino-
npaBok B 2020 roay [9; 10; 16; 33; 36; 38].

B rocyapcTBe, KOTOpoe CTPEMUTCS K UJeany UUBUIM3ALMU U KeJlaeT Ha3bIBaTbCs
NPaBOBBIM, WM COLHAJbHO CIpaBeJJUBbIM, 3TU OTHOLIEHUS JOJDKHBI OT/IMYATbCS He
TOJIbKO CBOMM COBEPLIEHCTBOM U 3WXKJUThHCA Ha 3aKOHAX, UMeILIUX 6e3ynpeyHbld Xapak-
Tep, OTBeYallIMX UHTepecaM BCeX CJIOeB 00IeCcTBa, HO U UMeTb 6e3ylpeyHbId annapat
ylnpaBJieHUs] BCeMU 0011leCTBEHHBIMU NPOLleCCaMH, SIBJASAIOLMN NIpUMep s NoJpaXkaHUs,
dbopMupyeMblil U3 6eCIPUCTPACTHBIX, HEMOAKYIHbIX, YECTHBIX, CIpaBeJJINBbIX U 60ro60-
SI3HEHHBIX KaJIpOBbIX pab0THUKOB. OHU, 3TH 001LleCTBEHHbIe OTHOILlIEHHs obecrnedaT J06-
po, loBepHe, CipaBeJINBOCTb, CBOOOAY, UCXOASALIMe OT cep/ilia U AyIIH yesioBeka [12].
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THE ROLE OF ORTHODOX CHRISTIAN CULTURE
IN THE FORMATION OF SPIRITUALITY AND MORALITY
IN THE SOCIAL ENVIRONMENT OF SOCIETY

Stanislav F. Mazurin®

Annotation. The article deals with the most acute problems of the social
environment of Russian society, studied by many well-known scientists of different
generations. The reason for most of these problems is the imperfection of public re-
lations caused by the loss of spiritual and moral mentality among a significant part
of society, including among the subjects of public power. Russian Orthodox Church
and Orthodox Christian culture, created on the basis of the New Testament, are the
only reliable institution for the formation of spirituality, moral and legal conscious-
ness in the social environment of society.

Keywords: state, law, legal consciousness, legal culture, spirituality, moral-
ity, public authority, full-time.

The subject of study of most social sciences, including social science, is the social re-
lations underlying the emergence and functioning of a certain type of state.

As is known, social relations arose long before the emergence of the first state and
its legal system, during the period of the emergence of the first social groups - the commu-
nal tribal system. Over a long historical period, social relations have been the subject of
study of such social sciences as: philosophy, sociology, jurisprudence, political science, etc.

Over the past 100 years of the development of statehood in Russia, many famous
lawyers, trying to find and justify the most effective form of development of statehood,
have searched for the most effective methods of improving public relations, in order to
minimize social contradictions in them. Particular attention was paid by many scientists in
the field of jurisprudence during the period of transition and development of a market
economy in Russia. The reason for this attention was a significant aggravation of social con-
tradictions associated with the loss of national means of production by the population, the
impoverishment of a large part of the population and the exorbitant enrichment of family
members of government officials who have lost their spiritual and moral mentality as a re-
sult of many years of dominance of atheistic ideology.

As historical reality shows, as a result of the implantation of material ideology and
the belittling of the role of spiritual and moral values, it led to a distortion of the self-
awareness of the population of the USSR, being the main reason for the collapse of the So-
viet state and the fraudulent exclusion of the main means of production from the popula-
tion of Russia by a narrow circle of the ruling adventurist elite of the state. The creation of
an oligarchic layer - members of the families of the political corrupt state elite and the or-
ganized criminal groups that patronize it, deprived the right to call Russia a rule-of-law
state. Thus, the Russian state, proclaimed in the Basic Law of the State (in Article 1 of the
Constitution of the Russian Federation, adopted on December 12, 1993 by popular vote), as
arule-of-law state [1], essentially had nothing to do with this type.

A legal, and therefore a state of social justice, can only be recognized as a state in
which both its legal system and the mechanism for its implementation - all subjects of pub-
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lic power, without exception, in the process of implementing their functional official pow-
ers meet the interests of the absolute majority of the population.

A state in which there is a global imbalance between the financial situation of the
small part of society who have enriched themselves through deception and exploitation of
their population and the poorest segments of the population, there is no and cannot be so-
cial justice. The fact that the political elite of the state and members of their families own
large capital and significant real estate, exceeding any reasonable limits of human self-
awareness, gives reason to believe that the majority of states in the world community are
corrupt and bureaucratic, but certainly not a legal state.

It seems that one of the main goals of any civilized society is the population’s desire
for social justice, for its stable progressive development without any shocks caused by eco-
nomic crises, rising crime, weakening of the external and internal security of the state [11;
22; 25; 30; 32; 42; 43].

The entire “created world”, and this is precisely what it is initially, which few people
are trying to dispute in their scientific works, from the beginning of its creation has been in
a state of relatively balanced, balanced and controlled movement. All processes occurring
in nature and society are in interaction and interdependence according to God's Greatest
providence. At the same time, most scientists studying the processes of development of na-
ture and society, as a rule, do not have deep knowledge in the field of natural sciences, such
as physics, chemistry, mathematics, biology, genetics, etc., and therefore cannot understand
that our earthly world, with its laws of development of nature and society, has an orderly,
not chaotic movement and development, including the development of social relations in
government systems of various types.

The higher the level of injustice in the distribution of national income of the state be-
tween different strata and social groups of society, the more social contradictions there are
in such a state, the more susceptible it is to destruction. Human society has a certain similari-
ty with the movement of elementary particles (electrons, protons, neutrons, synchro-
phasotrons, etc.) in time and space, and in this movement there is no spontaneity, no chaos,
which appears as such at first glance. In particular, with the help of various devices (accelera-
tors), people can influence energy charges, accelerating elementary particles to superluminal
speeds, while extracting new types of energy. However, even knowledge about the possibili-
ties of controlling natural processes does not always open a person’s eyes to the truth.

With the help of their volitional actions, people have learned to manage individual
natural processes; it is much more difficult for them to manage the system of social rela-
tions, which acquire a spontaneously chaotic character in the conditions of the predatory
attitude of public authorities towards their people, using their state powers to extract their
own - profit, enrichment of their family members and those who assist them in this.

Many people around the world still remain blind, not realizing that all natural and
social processes are closely interconnected, not allowing thoughts about the created origin
of the world and the phenomenal providence of God in the development of nature and hu-
man society. If we assume, according to a hypothetical materialistic concept, that every-
thing in the universe was initially in chaotic motion, then how could the universe itself
arise, according to what laws of nature, without the providential will of the Creator, “uni-
versal chaos” and the galactic worlds were ordered the universe brought into a state of bal-
ance and harmony?

Initially, the general mistake of secularized secular social science is the assumption
that everything in nature is in a state of chaotic movement, but a deep analysis of any
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movement allows us to discover a logical sequence, a certain pattern and a deeply embed-
ded meaning. If people can direct and accelerate the movement of elementary particles,
then why does the majority of humanity not believe in the process of an intelligent created
universe? The answer to this question is exhaustively given by the Biblical teaching, which
is ignored by secularized social science. The Word, which was, from the beginning of the
creation of the whole world, seems to be the original beginning of all things, ordering all
the processes occurring in the universe, in nature and in human society, but we will dwell
on this a little later.

As already noted, regardless of the type of state [39], every people and every society
strives to achieve order, stability and peace within its ethnic group, but law must oppose
chaos [24]. This desire determines the existence of legal norms and institutions of state
power, the role of which is to streamline, regulate and organize social relations that have
developed over a long historical period of people living together, developing and improving
their cultures, views, worldview and worldview, self-identification within the framework of
a specific state entity, global economic and political space.

One of the main questions and global, insoluble tasks within the world community, or
even one individual state, facing public authorities and scientific humanists, is the question of
how to achieve complete mutual understanding between people, which would avoid social
contradictions and disagreements, violence and bloody conflicts? Of course, such facts are
not known in the history of state development of human society. Not one legal system, and
not any state legal and political institutions, are able to bring society to complete agreement
without the socio-legal institution of forming a spiritual and moral worldview and under-
standing the processes occurring according to the incomprehensible will of the Creator.
At the same time, such an institution, from the moment of the creation of the ancient Russian
state to the present day in modern Russia, has been and remains the Orthodox Church of
Christ, separated from the state by the will of the ruling elite of Russia in 1918.

The Holy Apostolic Orthodox Church, which calls, without any indoctrination, to love,
peace, justice, mercy and harmony among all people, regardless of their social origin, posi-
tion in society, religious denomination, nationality or other characteristic characteristics, is
an important institution formation of spirituality and morality for all who place service to
God above their own material and carnal interests. In ch. 6 The Gospel of Matthew, the Sav-
ior, clearly, without any dissent, says: “No one can serve two masters: for either he will hate
the one and love the other; or one will become zealous and not care about the other. You
cannot serve God and mammon [34, Matthew 6:24]. In the interpretation of many saints, a
golden thread runs through the idea that all love of money, acquisition of wealth and materi-
al goods, serving one’s own carnal interests, completely removes a person from serving God.
Isn’t it so that subjects of public power, whose families have multimillion-dollar capital, luxu-
rious palaces, yachts, clubs, super-expensive cars, etc., using their official position for this,
completely forget about serving God in the person of their people.

One of the main problems in the development of the modern Russian state is that
modern secular social science, which has been under the influence of errant secularized
ideology for a long time and has denied the domestic sovereign state-legal ideology [2; 8;
14; 17; 23; 40; 41], did not always try to comprehend the essence of the mystery of human
life and death, and therefore was not able to comprehend the difference that existed and
exists between the self-awareness of an Orthodox church-going person and one who does
not recognize the created origin of the world, believing that after it in death there will be
nothing left, and therefore “we must take everything” from this life. This is the opinion of
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some government officials who do not even realize what misfortune awaits them, and
those who enjoy the criminal fruits of their activities, because for earthly riches, they with-
out hesitation surrender their immortal souls to the power of the enemy of the human race.

Such subjects do not see, do not understand and do not want to realize the teachings
of Jesus Christ, who says: “What will it profit a man if he gains the whole world, but loses
his own soul? or what ransom will a man give for his soul?” [34, Matthew 16:26]. They are
probably not very familiar with the work of, say, such a classic of Russian literature and
representative of Russian legal philosophy as F.M. Dostoevsky [3; 4, p. 67-76; 5; 6; 7; 18;
20; 21; 31; 37], who not only in his talented works of art, but also in letters and the writer’s
diary thought about this in detail (see, for example, [13, pp. 10-11]).

As you know, it was Dostoevsky who, in his work, paid great attention to the issues
of the immortality of the soul. Moreover, he “puts forward the thesis about the connection
between crime, on the one hand, and disbelief in the immortality of the soul, on the other.
This connection allows us to prove the truth of the idea of the immortality of the soul by
contradiction: society is impossible if there is only unbelief in people. And if society and so-
cial connections do exist, then this idea is inherent in man, which indirectly confirms its
truth” [19, p. 285].

A churched person in his actions and deeds is guided by principles based on Ortho-
dox Christian culture, being under the influence of the “fear of God” that accompanies him
throughout his entire adult life. A law-abiding person who does not have such fear is guid-
ed only by his ideas about the benefits of secular laws in a certain social environment, his
“civic conscience” and the fear of the possible application of sanctions to him. Under certain
conditions, a person who has no fear in his head of what will follow after his departure
from earthly life can easily sacrifice his civic conscience and easily violate the moral, ethical
and legal guidelines of the state. An example of such a difference between the self-
awareness of a church-going Orthodox person and a person who denies the created origin
of the world is the fact that the number of crimes committed by the latter in society is many
times greater than among believers.

Human self-consciousness is a certain form of self-expression of a person, based on
his internal beliefs, formed in the conditions of the objective reality surrounding him,
which he perceives from the position of the universe, identifying himself as an object of
created, or as an object of evolutionary origin.

The basis of human legal consciousness is always the images of those people around
him, in whom he sees his ideals, who seem to him to be the heroes of earthly life.

An Orthodox, church-going person sees the meaning of his life in serving God, his
neighbors, and those around him. In his first letter to the Corinthians, the holy Apostle Paul
notes: “Everything is permissible for me, but not everything is profitable; everything is
permissible for me, but not everything edifies. Let no one seek his own, but each one the
benefit of another” [35, 1 Cor. 10:23-24]. This is exactly what every reasonable person
should do, and, above all, a person endowed with government powers. Of course, such ben-
efits for him cannot extend only to his immediate environment, and even more so to his
family members, for whom what they officially receive from their labor contribution should
be enough.

A person’s legal consciousness is part of his social, spiritual and moral self-
awareness, it expresses a person’s attitude to God, to the legal system of society, to the sys-
tem of public authority, it is based on subjective self-conviction in the fairness of legal
norms, in trust in the system of public authority.
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A law-abiding, Orthodox person accepts the legal system of society without any op-
position in the form in which the subjects of public authority demand from him, for this is
what the Gospel prescribes to him - for “All authority is from God,” and therefore to her
and her laws must be obeyed. Let us note here, while in exile in Siberia, F.M. Dostoevsky
did not part with the Gospel, which was given to him by the wife of one of the Decembrists
in Tobolsk when he was in transit prison [15; 26].

The famous Russian Orthodox philosopher L.A. Ilyin noted that “the absence of
a healthy sense of justice in society turns this society into a sieve of abuses and crimes.”
The laws that must exist on earth and in human society, organizing its activities are norms,
rules that indicate to a person his best path and his external behavior, in order to realize all
the best in him through the Christian religion, through one - relationship with the Divine,
so that “every person perceives His law as his own law.” The human world, according to
L.A. Ilyin, is in the chaos of constant violent manifestations, wars, revolutions and other
troubles, during which humanity has lost its way in its spiritual life. The only way to over-
come this chaos is for a person to turn to his sense of justice, to try to find and revive in him
the sacred foundations and deep sources of a healthy sense of justice [29, p. 224]. This
source, of course, is the Gospel and the Orthodox Christian culture based on It, which con-
tains a deep morally meaningful meaning of our existence, in which every sensible Ortho-
dox Christian finds his self-affirmation and self-expression.

An Orthodox, church-going person identifies himself with the host of saints who re-
ject serving their material and carnal passions, striving to achieve their perfection in serv-
ing other people. Among the majority who consider themselves to be Orthodox, the compo-
sition of the churchgoers does not exceed 15%; these are those who, at least once on major
church holidays, confessed to the sins we commit daily. In the Sermon on the Mount, Christ
the Savior compares such people to grains that fell on fertile soil: “some fell on good soil
and brought forth fruit: one a hundredfold, and another sixty, and another thirty” [34, Mat-
thew 13: 8]. “What is sown on good soil means one who hears the word and understands it,
and who bears fruit, so that some bear fruit a hundredfold, some sixty, and some thirty”
[34, Matthew 13:23]. It is difficult to include in this category people whose concerns about
their financial condition, to the detriment of the national interests of the state, dull their
conscience and have a destructive effect on their self-awareness and legal consciousness.
This category of government officials should be attributed to the grains that fell among the
thorns: “And what was sown among the thorns is the one who hears the word, but the
cares of this world and the deceitfulness of wealth choke the word, and it becomes unfruit-
ful” [34, Matthew 13: 22].

Achieving social justice in a single state, even in conditions of high technical and
technological progress, a highly developed economy, without the national idea of forming
a spiritual and moral mentality based on the ideas and principles of Orthodox Christian cul-
ture, is simply unthinkable. In this sense, the remark of I.A. is absolutely correct. Ilyin that
“We must turn to our instinct and accustom it to “law-abidingness” or “loyalty,” and this
will only be possible for those in whom the spirituality of instinct lives, strong and definite
enough to assimilate the spiritual meaning of law, its purpose and its appointment. It is
vain to think that spirit and instinct are hostile to each other: as if they are incompatible
and are in an eternal struggle. This is not true. Of course, there are people who hardly live
in spirit, who are indifferent to the spiritual principle and spiritual contents; they live by
a spiritually indifferent instinct, which all their activities follow. But even their spirit can
suddenly ignite in the depths of instinct and lead them to unusual manifestations of con-
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science, prayer, artistic choice, a sense of right or justice, mercy, generosity and love. And
the task of correct education is precisely to manifest the spiritual principle in the human
instinct from childhood, and not in the sense of a disciplinary imposed habit, but in the
sense of free joy and free preference” [27, p. 230].

Of course, this seems to be a complex, lengthy and ambiguous process, depending on
the will of the ruling political elite of the state. However, the ruling public power itself must
be impeccably pure, independent of its carnal material addictions.

The basis for achieving such a level of mutual understanding between people,
where peace, order, law-abidingness, security and social harmony will have a harmonious
development, where work, leisure and human living conditions will be reliably protected
by a morally impeccable apparatus of state power, should be a legal system based on the
ideas moral Orthodox dogma, which allows us to ensure the realization of the right to cre-
ate conditions for a decent life and free development of every person. This is precisely what
is evidenced by the provisions of the Basic Law of Russia [1] after amendments were made
to itin 2020 [9; 10; 16; 33; 36; 38].

In a state that strives for the ideal of civilization and wants to be called legal or so-
cially just, these relations must be distinguished not only by their perfection and be based
on laws that are of an impeccable nature, meeting the interests of all layers of society, but
also have an impeccable management apparatus all social processes, setting an example for
imitation, formed from impartial, incorruptible, honest, fair and God-fearing personnel.
They, these social relations, will ensure goodness, trust, justice, freedom, emanating from
the heart and soul of a person [12].
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IOPUANYECKUA IPUOPUTET
KAK OBHIEITPABOBAA HEHHOCTD

AHHOmMayusA. B cmamve nodeepzaemcst 0CMbICAeHUN0 heHOMeH «pududeckKull
npuopumemy», NpoYHO 8owedwuli He MOAbKO 8 NOAUMUKO-3KOHOMUYeCcKul me-
3aypyc, HO u topuduveckull. Boidgueaemcs eunomesa o 803MoxicHOCMU ycma-
HOB/1eHUSl CYuHOCMU OaHHO20 (heHOMEeHA, POPM e20 nposis/aeHuUs1 npusmy @u-
J10copuu npasa, a UMeHHO C NO3UYUU akKcuo.102uveckozo nodxoda. JJokasviea-
emcsi 0CHOB8ONo/1azaWasl poab YeHHocmell npu onpedeseHUU HPUOUeCKUX
npuopumemos, Komopble NO3UYUOHUPYIOMCS a8MOpoM 8 Kayecmae opMaib-
HO-I0pUdUYECK020 U HPABCMBEHHO-IMUYEeCK020 Kpumepusi YCMAaHo8/eHUsl
Hpudu4ecko20 npuopumema 8 nNpago8oM pezyAuposaHull.

Katoueswie caoesa: wpuduveckuii npuopumem, dugepeHyuayusi, YeHHOCMU,
npednoymeHue, npagoswle npeumyujecmsd.

CJI0BO «IIPUOPUTET» COCTAaBJISIET BeCbMa MOMYJISPHYIO JIEKCUYECKYI0 eJUHULY, KaK
B 00L1eynOoTpeObUTEIbHOM Te3aypyce, Tak U B opugudeckoM. O nmpuopuTeTax B KaKOW-
au60 chepe UIU poje AesTeJbHOCTH, B paMKaxX pellleHUs onpeJe/leHHbIX 3aZad MPUXO0-
JUTBHCA CJABIIATDH JOBOJBHO 4acTo. Kak M3BeCTHO, pacCTaBUTb NPUOPUTETHI O3HAYAET
OTZaTb NEPBEHCTBO YeMy-J1M60, MIPEeBOCXO/CTBO, IPUJAaTh YeMY-JIM00 IJIaBEHCTBYIOILYIO
poJisb [5, c. 985].

B omnpegeseHHOM CMbIC/Ie TeHJ€HIIMO3HbIM fIBJIeHUEM CTaJI0 BKJIYEHHE IIPUOPH-
TeTa B cpepy rocyZlapCTBEHHO-IIPAaBOBOr0 CTPOUTEJLCTBA, MyOJUYHOr0 ynpaByieHus. Peub
WJeT 0 NO3UIMOHUPOBAHUY PAAZiAa HallpaBJeHUN PUAUIECKOH [1eATeJbHOCTH B KaueCTBe
IepBOCTENEHHBIX, BbIJIeJIEHUHU B CUCTEME NPaB U 00513aHHOCTEMN JIMUHOCTHU TeX U3 HUX, KO-
TOpbIe 00/1a4alI0T NEPBEHCTBOM 110 OTHOLIEHHUIO K IPYyTHUM U 1IP.

C oHOM CTOpPOHBI, HAJIMYUE ONpeJie/IeHHbIX NpaB CyO'beKTa, UMeILIMX 6oJiee Be-
COMOe 3HaueHMe IepeJ; UHbIMY, IBJIeHUe JaJleKo He HoBoe. K nmpuMepy, BUJHEHUIIUH OTe-
4eCTBEHHbIN JopeBoOLUOHHBIN 0puUcT [.@. lllepmieHeBuY elle B Hadase XX BeKa ONU-
CbIBaJl IPUOPUTETHOE MPABO BbIKYyNA BeKceJss: «Ec/au npejJioxkeHre 0 BbIKyIe MocaeayeT
OT HECKOJIbKUX JIUL, TO MPEUMYILECTBO JAeTCs TOMY U3 HUX, Yel IJIaTeX 0CBOOOAWI Obl
OT OTBETCTBEHHOCTH HaHWboJIbIllee YUCJI0 00s13aHHBIX M0 BeKcesto July» [10, c. 622].

C npyro# CTOpPOHBI, IPUOPUTET B paMKaxX IPAaBOBBIX OTHOLIEHUM CErOHs CTaJl pac-
CMaTpUBATbhCS He TOJIbKO Kak ¢opMa 060’ beKTUBALUK IPAaBOBOTI0 NPEeUMYIeCTBa, CO3/al0-
1as yca0BUsA AJs1 Haubosiee KOMPOPTHOM peasn3ali CyO'beKTHUBHOIO paBa OTZeJbHbI-
MU YYaCTHHKAaMU MPABOOTHOIIEHUHN (B TaKOM paKypce paHee IOPUAUYECKUN NMPUOPUTET
vccie[0Balica yueHbIMU [9, c. 15]), HO U KaKk UHCTPYMEHT BbICTPaWBaHUS UePAPXUYHOCTHU
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6J1ar B IIMPOKOM CMBbICJIE 3TOT0 CJ0Ba (M MaTepUa/bHbIX, U HEMaTepUaJbHbIX). B aTOM
paKypce, HeOe3bIHTEpEeCHbIM IpeJCTaB/sgeTCcsd obpalleHue K PeHOMEHY «HpPUJAYECKUU
MNPUOPUTET» C AKCUOJIOTUYECKUX MTO3ULMH, Uepe3 MPU3MYy TPAJULUOHHBIX [EHHOCTEMN.

BocnpugaTure 1ieHHOCTEH, B TOM YMCJie B IPOEKL U K IPAaBOBOM JeICTBUTEJILHOCTH,
MOXeT ObITb pa3/JMYHbIM. OHAKO OOLIUN CMBICA OCTAHETCS HEU3MEHHBIM — LIEHHOCTH
B IIpaBe NpeonpenesisiloT I[JIaBHOE B HPUJUUYECKOM BO3/JE€HCTBUH, a UMEHHO METO/bl,
CpeACTBa, U HAKOHeL|, FpaHHUIlbl IPAaBOBOI'0 peryJupoBaHud. B 3aBUCMMOCTH OT TOTO, YTO
MO3UIUOHUPYETCS B 0OLIECTBE M rOCY/lapCTBe B KauyeCTBe IJIAaBEHCTBYIOLEN I[eHHOCTH,
NpeANpUHUMAIOTC KOHKPETHblE Mepbl MPAaBOTBOPYECKOTO U MPABONPHUMEHHUTETbHOIO
XapakKTepa, Ha OCHOBOIIOJIaraluiyie eHHOCTH OPUEHTUPYETCS UHTepIpeTallMoHHasa Jes-
TEeJIbHOCTb.

Jlaneko 3a npuMepoM XoauThb He 6yaeM. [Ipesauaent Poccuiickont @enepanuu B.B. [ly-
THUH B paMKaX eXXeroJHOW BCTpPedYM C rpaxkJaHaMy U >KypHaJMUCTaMHU BecbMa HarJsJHO
onpeziesiMJI OCHOBOIIOJIAramuiyMe eHHOCTHU Halllero rocyZapcTBa, 0JHOBPEMEHHO C 3TUM
cbopMyIMpOBaB KOHKpPeTHbIe TPEOOBaHUS 110 UX NPUOPUTETHOM 3allluTe, BKJIKOYas opra-
HU3aLMOHHbIE U IpaBOBbIe Mephbl. B yacTHOCTH, B CBOel pedyu 0TedyeCTBEHHbIN MOJIUTHYe-
CKUU JINJiep CBbIlE JeBATH pa3 0O6paTU/ BHUMaHUE Ha pa3/iMyHble TPaJAULIMOHHbIE HaLlU-
OHaJ/IbHble LeHHOCTU (6oJibLIasi ceMbsl, MEXKKOH(EeCCUOHaIbHasA TOJIEPAHTHOCTb, MeXHa-
LJMOHAJIbHOE COTJIacue U Ip.), U B pe3yJibTaTe He MeHee TpeX pa3 NPOo3By4YaJsio CJI0BO IIPHU-
OpUTEeT» IPUMEHUTEJIBHO K UX COXPaHEHUI0, YKpeIJeHUI0, TpeyMHOXKeHHo [7].

B 3T0#i cBSI3U, MOXKHO BBIIBUHYTb F'MIOTE3y O TOM, UTO LIEHHOCTH BbICTYNAOT KPU-
TepHUeM YCTaHOBJIEHUS NPHUOPUTETOB rOCYapCTBEHHO-NPABOBOro peryaupoBaHus. [Ipu
3TOM, XapaKTepHbIM aCleKTOM fIBJSAETCH TO, YTO LLEEHHOCTU MOTYT ONpesessaTh: Kak pop-
MaJIbHO-IOpUJUYECKHEe YCA0BUS [JIS1 TJIaBEHCTBYIOLETO IOJIOXKEHUS KaKUX-1ub0 cdep,
TaK U HPAaBCTBEHHO-3TUYECKHE OPUEHTUPBL.

BeiaBUMHYTas runoTe3a HarJisiiHee BCEr0 apryMeHTHUPYeTCs Ha CIeyI0IIUX IpUuMe-
pax. Tak, oTZe/bHbIe [IEeHHOCTH He TOJIbKO IIPOBO3IJIAIIAIOTCA B Ka4eCTBe IPUOPUTETHBIX
NOJIMTUYECKUMU JIUAePaMU, HO U TapaHTUPYIOTCA FOCylapCTBOM IIyTEM 3aKOHOJATeJbHO-
ro yTBEPXKJEeHUS U MOC/eAyIollel NpaKTUieCKor peasM3anui. K yxxe cyiiecTByOLIUM MepaM
COLIMAJIbHOM Y MHOM MOAAEPXKKU CeMeM C AETbMHU (UTO sIBJsIeTCS 6e3yCJ0BHON 1eHHOCTbIO
NP YKPeIJIEHUU IPaKAaHCKOro 0011lecTBa U COLMAIBHOTO rocyaapcrtna), B 2023 roay foba-
BWIMCb HOBBIe. B 4acTHOCTH, IpY HaJIUYUK pebeHKa rpaxJaHuH Poccuiickoit ®efepanuu
BIpaBe 0QOPMUTb UIMOTEYHBIA KPeAUT MO JIbI'OTHOW CTaBKe, €CJIU y HEro B Mepuoj, A0
31.12.2023 (BKJIOYUTEJNBHO) POAUJICS PeOEHOK, KOTOPbIN SIBJSIETCS rpakJAaHUHOM Poc-
cuiickor ®enepanuu [3].

/IBa dopMasbHO-IOpUAMYECKHUX YCIOBHUS B BblLIeyKa3aHHOM IpuMepe (Hajaudue
rpaxkaaHcTBa Poccuiickoit @efiepaliiy U CpoK pokJeHUs pebeHKa), Kak OblJI0 YKa3aHO Bbl-
lle, B paMKax KJIIOUeBbIX LIlEHHOCTEN JOMOJIHAKTCS NMPUOPHUTETHON 3a060TOM O HauMeHee
3alYIleHHbIX FPyNNax HaceJeHUs], HaX0AAUIMXCs B TPYIINe COLMalbHOTO pUcKa. B yacTHO-
CTH, aHAJIOTUYHbIE BbllIeyKa3aHHbIM MepaM MOAJEPKKU NMpeAyCMOTPEeHbl MeEXaHU3MBbI 10-
JIydeHUs1 UIOTEYHOT0 KpeAuTa MO JbrOTHOW CTaBKe eC/d y 3aeMIlUKa pebeHOK-UHBaTU/,.
Takon couMa/JbHBIM U NPAaBOBOM CTAaTyC HECOBEPLIEHHOJIETHETO — HECOMHEHHBIM HpaB-
CTBEHHbIN OpPHEHTUP NPUOPUTETHOM 3a60ThI FOCYAAPCTBA O JEeTAX U UX POAUTEIAX.

Bce BbllIeN3/10’)KEHHOE SIBJISIETCS OTPAXKEHUEM KOHCTUTYIIMOHHOW HOPMBI O LIEHHO-
CTU CEMENHOro BOCHUTAHUS U MOCTYJATe, YTO «JEeTH SIBJSIOTCA BaXKHEHLIMM MPUOpHUTeE-
TOM TOCyJapCTBEHHOU MOJUTUKU» [1; 6]. KOHKpeTHble MeXxaHU3MbI NOAJEP>XKaHUS KOH-
CTUTYLLMOHHOT'O NpPUOPHUTETA AeTell KOHKpPEeTU3UpyeTcs ¢efiepasbHbIM 3aKOHOAATEJb-
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cTBOM. K npumepy, BbIIJIaThl FOCYAAPCTBA B BU/Je OCOOUH, CyOCUAUN, A0TALUM, 00yC10B-
JIEHHble pOXK/JleHMeM pebeHKa, a TakXKe Bce MHble GOpPMBbI yJlydllleHUs1 GUHAHCOBOTO M0JIO0-
YKEHUS ceMel ¢ IeTbMU (L0XO/bl B CBSI3M C OKa3aHUEM T'OCIOAJEPKKHU 110 UMTOTEKE, JIbI'OT-
HOe MCYHCJIeHUe IPOLIeHTOB U 1p.), HaJIoroM He o6JiaraioTcs [2].

lleHHOCTH 061lecTBa M rocyjapcTBa 06yCJaBJIMBAIOT KaK 3aKOHOJATesJbHOe 3a-
KpelJIeHHe I0PUUYeCKUX IPUOPUTETOB (I/1aBEHCTBYOLMX HAaNpaBJIeHUH MpaBOTBOpYe-
CTBa, OCHOBHbIE NO/AX0/Ibl K UHTEPIpPeTALUH N10JI0)KeHUH HOPMAaTUBHBIX IPABOBbIX aKTOB
u np.). [lanee, onvpasicb Ha OCHOBOIOJIArawIe IEHHOCTU U Y>Ke PU MOMOLIU I0pUAnye-
CKOI'o NMPUOpPUTETA MPOUCXOJUT YIOPsA0YEHHE OOLUIECTBEHHBIX OTHOIIEHUN 3a CYET BBI-
cTpanBaHusA JuddepeH ALK, MepapXUYHOT0 IOCTPOEHUS CUCTEMBI OJ1ar.

CkaszaHHOe 00yC/JIaBJIMBaeT OMNpeeseHHYI0 JUXOTOMHIO, AUAJNEKTHYECKYIO CBS3b
LleHHOCTel U npruopuTeToB. C OJHON CTOPOHBI, LIEEeHHOCTH 0611lecTBa U rocyAapcTBa MoJy-
4aloT NOAJEPKKY B BUJle IPUOPUTETHON IOPUANYECKON perjaMeHTaluu U obecredeHus.
Hanpumep, 3amura TpafgULMOHHBIX POCCUMCKUX JAYXOBHO-HPAaBCTBEHHBIX I €HHOCTEH
onpezie/ieHa B KaueCcTBe CTpaTernuyeckoro HallHoHaJAbHOT O ITpUopUTeTa [4].

C Apyro#l CTOpOHBI, Cpejd CaMUX LIEHHOCTENH HEOOXOJUMO YCTAaHOBUTb NMPUOPUTE-
Tbl. Eciu cpein npaBoBbIxX LleHHOCTed KoHcTuTyusa Poccuiickoit ®@esepanyu npoBo3rialia-
€T OCHOBOIIOJIAaraloLMMH TaKHe, KaK: paBeHCTBO, CPaBe/lJINBOCTb, 3aKOHHOCTb U UHBIE, TO
MMeTb peasibHOe BOILIOLEeHHE OHU OYAYT TOJIbKO NMPU YCJOBUM NPHU3HAHUS B KayecTBe OT-
IPaBHOM LIEHHOCTU — npuopumema npasa. [lpropuTeT npaBa JOJ/bKeH CTaTb peajbHOMN
KBUHTICCEHLIUEN OOIeCTBEHHOM >KU3HU, TAKUM PEXUMOM NOCTPOEHUs] B3aUMOOTHOLIe-
HUH BCeX CyOBbEKTOB, INPH KOTOPOM BO3MOXHO COTJIaCOBaHHWE B3aWMHBbIX HWHTEPECOB,
HaxoX/JeHle KOMIPOMUCCa, TapMOHUHU MeX/Ay 00111eCTBOM U rOCyZapCTBOM.

BeiiBUHYTas runoTesa B Ollpe/ieJIeHHOM CMbIC/e MOATBEPXKAAeTCsl U He0OX0UMO-
CTBIO paclUIMpeHUsl FPpaHul, IPaBONOHMMAHMUSA: OT JJOMUHHPYIOLIEr0 NO3UTUBUCTCKOTO (C ero
KOHIleNIMel BepXOBEHCTBA 3aKOHA) K eCTeCTBEHHO-NpPABOBBbIM, a TaKXe HeoKJaccuye-
CKUM. /laHHBIN acleKT Mbl 60Jiee 1eTaJlbHO Pa30BbeM B C/IeAYIOIIUX CBOUX MyOJUKALUAX,
a 3/lecb JMUIb NpUBeJEeM OAMH aprymeHT. KoHuenuusa npuopuTeTa npaBa, B OTJUYHUE OT
BEPXOBEHCTBA 3aKOHA - 60Jiee MaJOrMYHa KaK pa3 BBU/Y ONOPbI Ha TPaJULMOHHbIE Ll€H-
HOCTH 00111eCcTBa: Bepy B Z06p0, CIpaBeIJIMBOCTb, B3aUMHOE YBaXKEHUE U JlOBEPHUE.

CnenoBaTesibHO, MBI IT0J1araeM, YTO ropuduyeckull npuopumem Kak o6lienpaBoBas
LIEHHOCTb IpeJCTaBJsieT co60i cpedcmeo dugpgepeHyuayuu u uepapxuyHo20 NOCMpOoeHuUs
pPA3/NUYHbIX 3/1eMeHMo8 Npagosoll cucmeMbl, Ha OCHO8e KOMopo2o 20cy0apcmao He MoaAbKO
Haxodum pasauvusi OMHOCUMENAbHO 8AXCHOCMU, 3HAYUMOCMU MAKUX 3/1eMEHMOo8 npasosoll
cucmembl KAk HOpmMa npasa, npagosoll UHCMumMym, npagogoe OMHOWEHUE, NPABO8OE CO3HA-
HUe, npasosoli cmamyc u np., HO U 8bilcmpausaem ux 8HymMpeHHI0 uepapxuio, Onupasicb Ha
yeHHocmu obwecmea u npecaedyemblii uHmepec [8, c. 40].
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LEGAL PRIORITY AS A GENERAL LEGAL VALUE
Evgeny A. Pleshakov*

Annotation. The article examines the phenomenon of "legal priority”,
which is firmly embedded not only in the political and economic thesaurus, but also
in the legal one. A hypothesis is put forward about the possibility of establishing the
essence of this phenomenon, the forms of its manifestation through the prism of the
philosophy of law, namely from the standpoint of an axiological approach. The fun-
damental role of values in determining legal priorities is proved, which are posi-
tioned by the author as a formal legal and moral-ethical criterion for establishing
legal priority in legal regulation.

Keywords: legal priority, differentiation, values, preference, legal ad-
vantages.

The word “priority” is a very popular lexical unit, both in the common thesaurus and
in the legal one. You hear quite often about priorities in any area or type of activity, within
the framework of solving certain problems. As you know, setting priorities means giving
primacy to something, superiority, giving something a dominant role [5, p. 985].

In a certain sense, the inclusion of priority in the sphere of state-legal construction and
public administration has become a tendentious phenomenon. We are talking about position-
ing a number of areas of legal activity as paramount, highlighting in the system of rights and
obligations of the individual those of them that have primacy in relation to others, etc.

On the one hand, the presence of certain subject rights that are more significant than
others is far from a new phenomenon. For example, the most prominent domestic pre-
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revolutionary lawyer G.F. Shershenevich, at the beginning of the 20th century, described
the priority right to repurchase a bill of exchange: “If an offer to repurchase comes from
several persons, then priority is given to the one whose payment would relieve the largest
number of persons obligated under the bill from liability” [10, p. 622].

On the other hand, priority within the framework of legal relations today has come to
be considered not only as a form of objectification of legal advantage, creating conditions for
the most comfortable implementation of subjective law by individual participants in legal rela-
tions (from this perspective, legal priority was previously studied by scientists [9, p. 15]), but
and as a tool for building a hierarchy of goods in the broad sense of the word (both material
and intangible). From this perspective, it is not without interest to address the phenomenon of
“legal priority” from an axiological position, through the prism of traditional values.

The perception of values, including in projection to legal reality, may be different.
However, the general meaning will remain unchanged - values in law determine the main
thing in legal influence, namely methods, means, and finally, the boundaries of legal regula-
tion. Depending on what is positioned in society and the state as the overriding value, spe-
cific law-making and law enforcement measures are taken, and interpretative activities are
oriented towards fundamental values.

We won’t go far for an example. President of the Russian Federation V.V. Putin, as
part of his annual meeting with citizens and journalists, very clearly defined the fundamen-
tal values of our state, while at the same time formulating specific requirements for their
priority protection, including organizational and legal measures. In particular, in his
speech, the domestic political leader drew attention more than nine times to various tradi-
tional national values (large family, interfaith tolerance, interethnic harmony, etc.), and as
a result, the word “priority” was heard at least three times in relation to their preservation,
strengthening, multiplying [7].

In this regard, we can put forward a hypothesis that values act as a criterion for set-
ting priorities for state legal regulation. At the same time, a characteristic aspect is that val-
ues can determine both formal and legal conditions for the dominant position of any
spheres, and moral and ethical guidelines.

The hypothesis put forward is most clearly supported by the following examples.
Thus, certain values are not only proclaimed as priorities by political leaders, but are also
guaranteed by the state through legislative approval and subsequent practical implementa-
tion. To the already existing measures of social and other support for families with children
(which is an absolute value in strengthening civil society and the welfare state), new ones
were added in 2023. In particular, if there is a child, a citizen of the Russian Federation has
the right to apply for a mortgage loan at a preferential rate if he has a child born before
12/31/2023 (inclusive) who is a citizen of the Russian Federation [3].

The two formal legal conditions in the above example (citizenship of the Russian
Federation and the date of birth of the child), as indicated above, within the framework of
key values are complemented by priority care for the least protected groups of the popula-
tion who are at social risk. In particular, similar to the above support measures, mecha-
nisms are provided for obtaining a mortgage loan at a preferential rate if the borrower has
a disabled child. This social and legal status of a minor is an undoubted moral guideline for
the priority care of the state for children and their parents.

All of the above is a reflection of the constitutional norm on the value of family edu-
cation and the postulate that “children are the most important priority of state policy” [1;
6]. Specific mechanisms for maintaining the constitutional priority of children are specified
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by federal legislation. For example, state payments in the form of benefits, subsidies, subsi-
dies due to the birth of a child, as well as all other forms of improving the financial situation
of families with children (income in connection with the provision of state support for
mortgages, preferential calculation of interest, etc.) are not subject to tax [ 2].

The values of society and the state determine the legislative consolidation of legal
priorities (the main directions of law-making, the main approaches to the interpretation of
the provisions of regulatory legal acts, etc.). Further, based on fundamental values and with
the help of legal priority, social relations are streamlined through the creation of differenti-
ation, the hierarchical construction of a system of benefits.

The above determines a certain dichotomy, a dialectical connection of values and
priorities. On the one hand, the values of society and the state receive support in the form
of priority legal regulation and support. For example, the protection of traditional Russian
spiritual and moral values is defined as a strategic national priority [4].

On the other hand, priorities must be established among the values themselves. If
among the legal values the Constitution of the Russian Federation proclaims as fundamen-
tal such as: equality, justice, legality and others, then they will have a real embodiment only
if they are recognized as the starting value - the priority of law. The priority of law should
become the real quintessence of social life, such a regime for building relationships among
all subjects in which it is possible to harmonize mutual interests, find a compromise, and
harmony between society and the state.

The hypothesis put forward is, in a certain sense, confirmed by the need to expand
the boundaries of legal understanding: from the dominant positivist (with its concept of the
rule of law) to natural law, as well as neoclassical ones. We will develop this aspect in more
detail in our next publications, but here we will only present one argument. The concept of
the priority of law, in contrast to the rule of law, is more dialogical precisely because of its
reliance on traditional values of society: faith in goodness, justice, mutual respect and trust.

Consequently, we believe that legal priority as a general legal value is a means of dif-
ferentiation and hierarchical construction of various elements of the legal system, on the
basis of which the state not only finds differences regarding the importance, significance of
such elements of the legal system as a rule of law, a legal institution, a legal relationship,
a legal consciousness, legal status, etc., but also builds their internal hierarchy, based on the
values of society and the pursued interest [8, p. 40].
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U.M. CuiuBeeB”

COOTHOIIEHUE ®OPM HOPMOKOHTPO.I1 3AKOHOJAATEJ/IbCTBA
CYBBEKTOB POCCUHCKOM ®E/JEPALIMU B PAMKAX
HOPMOKOHTPOJIUPYIOILEN AEATE/IbHOCTH

AHHOmayus. B cmamve aHaausupyemcsi npobsaema cOOMHOWeEHUs1 pas-
JUYHbIX POPM HOPMOKOHMPO.151 3aKoHOodameabecmaa cybsekmos Pocculickoli Pe-
depayuu Kaxk HaQ KAk Ha cmaduu npuHsAMusi Npagoabix HOPM, MAK U UX peaau3ayul.
Ommeuaemcsi cyujecmeogaHue mpex gopm HOPMOKOHMPO/ISI pe2UOHANbHO20 30-
KOHOOdame/becmaa: cy0e6Hol, a0 MUHUCMPAmMueHol U cneyua/abHoll, Komopble 00-
HOBPEMEHHO MO2Yym UCN0/1b308aMbCsl 8 YCA08USIX NPOYecca HOPMOKOHMPOIUpY-
rouweti dessmesbHoCmMu. AHAU3UPYOMCS Kpumepuu cOOMHOWeHUs (gopm HOPMO-
KOHMPOJ1sl U YCA08Usl, NpU KOMOpPbIX 06echevusaemcs Heo6xo0umasi cmeneHs yno-
ps100YUBAHUSI COOMHOUWIEHUS] 0MOe/IbHbIX JOPM HOPMOKOHMPOSL.

Kawouesvsle ca108a: HOpMOKOHMPO.J1b, 3AKOHOJAMEALCIMB0, HOPMOKOH-
mpoaupyrujas desmesabHOCMb, CydebHbIll HOPMOKOHMPOAb, BHECYJebHbIl
HOPMOKOHMPOTb.

HopMoxkoHTposiMpyoLias esaTeJbHOCTb SBJSETCS B HAcTosllee BpeMsi BaXKHOU co-
CTaBJSAOLIEN Nponecca GyHKIIMOHMPOBAHUA NpaBa. Paciinpenue chepbl IpaBOBOro peryJiu-
poBaHUs, aKTUBHAsi HOPMOTBOpYeCKas /1esiTeJIbHOCTb, TPEOYIOT OT JIML, BKJIIOYEHHBIX KaK
B [IpOLleCChbl IPAaBOTBOPYECTBA, TaK M pea/M3alivy NpaBa NOCTOSHHOTO aHa/iM3a 3aKOHHOCTH
JIeACTBYIOLMX IPABOBbIX HOPM, COOTBETCTBUS TaKUX HOPM HOpMaM, HMEIIIUM 6oJiee BbICO-
KY10 I0pUANYECKYI0 CUJy, BHYyTPEHHEN HEIPOTUBOPEUNBOCTH U MHBIX pakTopoB [10].

[Tog, HOpMOKOHTpOJIEM B OT€YECTBEHHOM JIMTEpAType NOHUMAeTCs AeATeTbHOCTh
M0 YCTAHOBJIEHUIO, MO/JIeP>)KaHUI0 U BOCCTAHOBJIEHUIO KOHCTUTYLHOHHOCTH U 3aKOHHO-
CTH, KOTOpasi BbIpakaeTcsl B IPOBEPKE COOTBETCTBUS aKTa HOPMAaTUBHOMY aKTy 60JIbLIEH
IOpU/IMYECKOM CUJIBI, @ B MHBIX C/Iy4YasX — B IPOBEpPKe CIleljMalbHbIX JeCTBUI NPaBOBOrO
XapaKTepa, a TaKKe, B C/ly4yae BbISIBJIEHUs] HapylleHUH 3aKOHO/IaTeNbCTBa, — UX NIpeceye-
HUU U IPUBJIeYEHUH BUHOBHBIX K OTBETCTBEHHOCTH [15, c. 221].

Heob6xoauMoCTh NpoBeieHHs] HOPMOKOHTPOJIUPYIOLEN JesTeJbHOCTH O4eBUJHA.
OHa mo3BoJIIET MOJJIep>KMBATh COCTOSIHME IpaBa Ha YpPOBHe, ob6eclneylBalollleM OCy-
1lecTBJIeHMe 00lleCTBEHHbIX OTHOLIEHUH 6e3 yliepba MHTepecaM rocyapcTBa, oo1ecTsa
M JTMYHOCTU. HOPMOKOHTpPOJIb N03BOJISIET ONEPATUBHO BBISBJATh U YCTPAHATb B paMKax
pervuoHajJbHOr0 3aKOHO/|aTe/bCTBA HOPMbI, IPOTHUBOpeYalie HHbIM HOpMaM (MMeIUM
00JIbILYI0O IOPUJUYECKYIO CUJy), IOAJAEPKUBATh B cyo'beKTe Poccuiickoi desepanuu Ta-
KOe COCTOsIHME 3aKOHO/aTe/IbCTBa, KOTOPOe COOTHOCMMO M FapMOHUYHO desepalbHOMY

* CuiuBeeB Uibsa MuxailJIoBHY, CTapLIMK NpenoaBaTesb Kadeapbl rPaXKAaHCKOT0 MpaBa U mpo-
necca Upkyrtckoro uuctutyta (¢uauan) PesepapHOro rocy4apcTBEHHOI0 GIOAXKETHOI0 06pa30BaTe/IbHO-
ro yuypexJeHUs BbICIIero o6pa3oBaHus "Bcepoccuiickuil rocyjlapcTBeHHbINM yHUBepcuTeT roctunuu” (PIIA
Muniocta Poccun), yieH UpKyTCKOro pervoHaJbHOTO OTAeseHUs1 MeXperuoHalbHON accolpaluu Teope-
THKOB rocyZiapctsa v npasa. E-mail: siliveev@mail.ru
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3aKOHO/IaTe/IbCTBY, BBIAABJIATD U yCTPAHATh pobesibl B IpaBe U T.J. B TakoM ciy4dae, HOp-
MOKOHTPOJIMPYIOIIAs AesATeJbHOCTb fABJIAETCA 00beKTUBHO 0O0CHOBAaHHOU U HE0OXO/HU-
MOU /ISl MOJIHOLLIEHHOr0 QYHKIMOHUPOBAHUSl PErMOHaJbHOM MpPaBOBOW cucteMbl. [Ipu
3TOM, Ha COBpEMEHHOM 3Talle pa3BUTUSA PErMOHAJIBHOTO 3aKOHOAAaTebCTBA UMeeTCs LIHU-
poKasi COBOKYIIHOCTb GOPM HOPMOKOHTPOJIS], TI03BOJIAIOILEr0 C OHON CTOPOHBI pean30-
BaTb [IOJIHOM Mepe HOPMOKOHTPOJIUPYIOLLY0 QYHKIIMIO TOCYAapCTBa, a € PYTrou co3zalro-
el npo6JieMy KOHKYpPeHIIMI0 ¢OpPM HOPMOKOHTpOJIA. JJlaHHAasA KOHKypeHIUsd, 1oJiaraem,
SIBJISIETCS BXXHOW TEOpPeTUYEeCKOW Y NPUKJ/IAJAHOW Mpo6JieMOM, pa3pellleHue KOTOPOil Mo-
»KeT 06ecreyrTh pelleHHe Npo6JieM KayecTBa perMOHaJIbHOTO 3aKOHOaTeIbCTBA, 3aKOH-
HOCTH B paMKax [IPaBOTBOPYECKOM U IPaBOpeaJTnu3allMOHHON JeATeJIbHOCTH.

CnenyeT OTMeTUThb, YTO B paMKax Npolecca HOPMOKOHTPOJIbHOU JesTeJbHOCTU
Heo0X0MMO BBIIeJINTh OT/le/IbHbIe CTaZJUU TaKOU JieaTeJIbHOCTH. B KOHTeKcTe nepuosu-
3allM¥ HOPMOKOHTPOJISI MOKHO F'OBOPUTH O CYLIeCTBOBAaHUM HOPMOKOHTPOJIS IPY NPHUHA-
TUHW 3aKOHOJIaTesbCTBa CyobeKTOB Poccuiickoih ®@efepanii 1 HOPMOKOHTpPOJIA NPHU pea-
JIN3aLM ¥ TPAaBOBbIX HOPM PErMOHAJIbBHOTO 3aKOHOAATe/IbCTBA.

HopMokoHTposiMpyronias JedaTeJbHOCTb IpoLecce NPUHATUM 3aKOHOJATeJIbCTBA
cyobekToB Poccuiickoit Pefepany uMeeT 00bEKTUBHBIN XapaKTep U BbIpa)keHa B HOpMaX,
persaMeHTUPYIOLIMX HOPMOTBOPYECKUI NTPOLecC, BK/IYAKILUT KaK AeATeJIbHOCTb OPraHoOB
roCyZjlapCTBEHHOH BJIacTU cyOobekTOB Poccuiickoit Pefiepannu (Bbiciiero npefcTaBUTeIbHO-
ro opraHa cyobekTta Poccuiickoi desepanuu B Xo/le NPUHATHA HOPMAaTUBHOIO NPAaBOBOTO
aKTa, IJ1aBbl CyobekTa Poccuiickoit Pefiepaniiy, Kak CyO'beKTa, MO/NUChIBAIOIIETO aKT PEru-
OHaJILHOT'O 3aKOHO/IATeIbCTBA, UHBIX CyO'beKTOB, KOTOpPbIe 0 MOMEeHTAa NPUHATHS, NoANNCca-
HUS U OIyOJIMKOBAaHHUA PETMOHA/IbBHOTO HOPMAaTHBHOTO IPABOBOT'0 aKTa MOT'YT BbIIBUTB IIpa-
BOBOM JieeKT U OCYLIeCTBUTD JIeCTBUS, HAallpaBJeHHble HA yCTPaHEeHHEe TaKUX 1e(peKTOB).

HopMokoHTposiMpyonias AeATeJbHOCTb B MPoLecce peaju3aluy NpaBOBbIX HOPM
perMoHaJbHOr0 3aKOHOJATeJbCTBA INpeJCTaBsgeTcsd 0oJiee LIMPOKOM U OJHOBPEMEHHO
OoJiee C/I0KHOM 3a/iauel, peasiu3yeMor B NMpaKTUUecKou cdepe. B oTiMume oT HOPMOT-
BOpYECKOr0 Mpoliecca Mpolecc paBopeajn3ali He UMeeT HOPMAaTUBHOTO 3aKpellJleHUs
B OZJHOM HOPMATHUBHOM aKTe. XOTS KaXKbIM 3JIeMEeHT pea/iM3alluy IpaBa M0-CBOeMY HOp-
MaTUBHO YperyJvMpoBaH, BpsA/ JIM TaKOe peryJMpoBaHHe MOXHO pacCMaTpUBaTh Kak Lie-
JIOCTHOE U B [10JIHOM Mepe obecneyrBarolee eJMHCTBO JeATeJbHOCTH.

B HacTofillee BpeMsi MOXHO TOBOPUTb O CYLIeCTBOBAaHUU Tpex $OpM HOPMO-
KOHTPOJIA: CyZle6HOro, aJJMUMHUCTPATUBHOTO U ClleljuaJbHOro HopMokoHTposdA. A.M. Co-
KOJIOBA OlpeJeisieT AaHHble BUAbl HODMOKOHTPOJIA KaK CyZeOHbIM, IPOKYPOPCKUU U ajli-
MUHHUCTPATUBHBIN [12, c. 162], yTO He BIIOJIHE CIIPaBeJJIMBO, IOCKOJbKY UCKJIOYAET pPsf,
CyO'bEKTOB M3 HOPM KOHTPOJIbHOM JeATeJbHOCTH. [Ipu aToM. OTMeTHUM, UYTO B IOpHUAUYe-
CKOM JIUTepaType eCcTb U ipyrye NoAX0/bl K onpezeaeHu0 $OpM HOPMOKOHTPOJIA.

CopmepxaHue Cyle0HO-HOPMOKOHTPOJIBHOM [1eTeJIbHOCTU COCTOUT B MPOBEPKeE CY-
JIOM T10JIOKEHU HOPMATHUBHBIX [IPABOBBIX aKTOB C TOYKH 3PEHUS UX COOTBETCTBUSA Npes-
NMCaHUAM GOJIbIIed HPUAUYECKON CUJIbI, IPUHATUU TOTO WJIM MHOTO pelleHUs Mo pe-
3yJbTaTaM TakKoOM NpoBepkKHU. [IpoBepseMble HOPMbI BBICTYIIAIOT B KayecTBe NpeJMeTa,
WJIK 00'bEKTA, yKa3aHHOM e TeJIbHOCTH.

CTOUT OTMETUTh, YTO INMPAKTHUKA COBPEMEHHOIO0 KOHCTUTYLLMOHHOI'O CTPOMUTEJIb-
CTBa NOKa3bIBaeT, UTO ycjJ0BUeM 3¢ PeKTUBHOU peanusauuu KoHctutynuu Poccuiickoi
denepanuu (B paMKax KOMIJIEKCHOIO MOHMMaHUS 3G PEKTUBHOCTH, KAK HAyYHOW U MpPU-
KJIaIHOW KaTeropud [9, c. 46]) siBasieTc HE3aBUCUMOCTb Cy/leOHOU BETBU BJIACTH, KOTO-
pad npezcTaBJsgeT cO60U OJMH U3 BaXKHEHLIMX CTPYKTYPHBIX 3J1IEMEHTOB MeXaHU3Ma roc-
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yAapcTBa. ABJssCb CaMOCTOSITeJIbHOM M HE3aBUCHMMOUM BETBbIO BJIACTH, OHA CAYXUT ra-
paHTHel NpeoJioJieHUs BOSHUKAKIIMX B 00111eCTBe NIPOTUBOPEYNH, pa3peliaeT KOHPIUK-
ThI IPU MOMOIIM NPABOBbIX UHCTPYMEHTOB. /[eATe/IbHOCTDb CYy/10B MMEET CBOMM Ha3Haye-
HHUEM 3allUTy [paB, CBOOOJ U 3aKOHHBIX UHTEPECOB IPaXKJaH U OpraHu3anui, obecneye-
HUe ucnosHeHusa Koncrutyuun Poccuiickorn @enepanyy, 3aKOHOB, MHBIX HOPMAaTHBHBIX
MPaBOBbIX AaKTOB U MEX/AYHapOAHbIX loroBopoB P [1; 11].

CyneOHBI HOPMOKOHTPOJIb pa3zesiseTcs Ha [jBe pa3HOBUJHOCTU: KOHCTUTYLHOH-
HO-Cy1€OHbIi HOPMOKOHTPOJIb U a/IMUHUCTPATUBHO-CY1€OHBIA HOPMOKOHTpPOJIb [12, c. 34],
OTJIMYAKIIUKCA KaK OPraHOM roCyZlapCTBEHHOM BJIACTH, NIPOBOJAAIIMU TaKOU HOPMOKOH-
Tposib (KoHcTutyunonnbiii Cyz Poccuiickoit @enepanuu u denepaabHble CYAbl CyAeOHOU
cucteMbl Poccuiickoit @efiepaniiv COOTBETCTBEHHO), TaK U MPAaBOBbIM OCHOBAaHUEM TaKO-
ro HopMokoHTpoJis (PenepanbHbI KOHCTUTYLMOHHBIN 3aKkoH «O KoHcTuTynimonHom Cy-
nie Poccuiickoit ®epepanuuy» [2] u «Kogekc aiMUHUCTPATUBHOIO CYyONPOU3BOACTBA Poc-
cuiickoit ®egepanuu» [3]). [Ipu aTOM, Cy/le6HBIE HOPMOKOHTPOJIb OObeAWHEH OOLUMU
NPUHLMIIAMU HOPMOKOHTPOJIUPYIOLEeN 1eATeJIbHOCTH, U HalpaBJieH Ha OCylleCTBJIEHUe
B paMKaxX OTIpaBJIeHUS] CyZ0IPOU3BOJCTBA BbISIBJIEHUS U YCTPaHEHUs NMPOTHUBOPEYUH
Y 1epeKTOB B 3aKOHOAATebCTBe CyO'beKTOB Poccuiickoit Penepanuu.

AJIMVHHCTPaTUBHbI HOPMOKOHTPOJIb OCYLIECTBJIIETCS OpraHaMU roCyJapCTBEH-
HOW BJIaCTH, B YbI0 KOMIIETEHIMI0 BXOJUT peryJisipHas HOPMOKOHTpOJIUpYyoILasa Jes-
TeJIbHOCTh (Kak Ha QefiepaibHOM, TaK U Ha perMoHa/ibHOM ypoBHe). K TakuM cybbekTam
MOXXHO OTHecTH opraHbl [IpokypaTypbl Poccuiickont @espepauu 1 MUHUCTEPCTBO OCTHU-
uuu Poccuiickoit @enepanuu.

OpHoM U3 HauboJIee pacIpoCTpaHEHHBIX GOPM HOPMOKOHTPOJIS B OTHOLIEHHUE 3aKO0-
HOJATeNbCTBA CyObeKTOB PP MOXXHO Ha3BaThb NMPOKYPOPCKUH HOPMOKOHTpPOJb. XOTA IO
CBOEeU NpHUpOo/Jie AeATeJbHOCTb IPOKYypaTyphl SBJSETCS KOHTPOJIUPYIOLEH, B paMKax Mpo-
KYpPOPCKOU AesATeJbHOCTHU JaHHasl AesATeJbHOCThb MOJy4WJia HaUMeHOBaHHWE — HaZJ30p 3a
3aKOHHOCTbI0 HOPMATHBHBIX IPABOBBIX aKTOB. Ml B 3TOM KOHTEKCTe TaKOH Ha/j30p B OTHO-
lIeHHe HOPMaTUBHBIX MPAaBOBbIX aKTOB PErHMOHAJbHOIO YPOBHS MpPAaKTHUYeCKHA He OTJIM4Ya-
eTCs OT aHaJIOTUYHOI'0 Ha/i30pa 3a 3aKOHHOCTDIO IPYTMX HOPMAaTUBHBIX IPABOBBIX aKTOB.

JlesiTeIbHOCTb NMPOKypaTyphbl peasu3yeTcss B paMKax NpHKasa [‘eHIpoKypaTypsl
Poccumn ot 02.10.2007 Ne 155 (pea. ot 20.02.2020) «O6 opraHu3alMd IPOKYPOPCKOTO
Ha/i30pa 3a 3aKOHHOCTbI0O HOPMAaTUBHBIX NPABOBbIX aKTOB OpPraHOB TOCYyZapCTBEHHOU
BJIaCTU cyO6beKTOB Poccuiickorn ®@efepaluuu 1 MeCTHOTO caMoynpaBseHusa» [4]. CorsiacHo
JITAaHHOMY MpHKa3y NpoKypopaM cybobekToB Poccuiickor ®Pepepalnimy, ropoJoB, paiioHOB,
NpUpaBHEHHbIM K HUM BOEHHBbIM POKYpOpaM U NPOKypopaM Jpyrux clielualiu3upoBaH-
HbIX IIPOKYpaTyp MOJ, IepCOHAJbHYI0 OTBETCTBEHHOCTb 00€eCleYuTh HaJjleXallylo opra-
HU3aLMI0 Ha/l30pa B YKa3aHHOU cdepe B COOTBETCTBYIOLUX IPOKypaTypax, AJs 4ero:

— o0ecrneyuTb aKTUBHOE y4aCTUe NPOKYPOPCKUX PabOTHHUKOB B MOATOTOBKE HOP-
MaTHUBHbBIX IPAaBOBbIX aKTOB, 3aTparuBaroLIMX IpaBa U CBOOOAbI Fpak/aH;

— CBOEBpPEMEHHO 3alpalliuBaTh U HU3y4YaTb NPOEKTbl PEerMOHaJbHbIX, MYHUIU-
NaJIbHbIX HOPMAaTHUBHBIX MPABOBBIX aKTOB, y4aCTBOBAaTb B pab0Te KOMUTETOB, KOMHUCCHUU
Y pabo4yuX rpyni npeJcTaBUTeNbHbIX U UCIIOJIHUTEJbHBIX OPraHOB MyOJIMYHOM BJIACTH;

— CBOEBPEMEHHO HaIpaBJISATh B a/jpec PYKOBOAUTE e YKa3aHHbIX OPraHOB 3aMe-
YaHUS U NpeJJIOKeHUsI 00 YCTpaHEeHUM BbISIBJIEHHBIX B IPOEKTAaX HOPMaTHUBHBIX NpPaBoO-
BbIX aKTOB HECOOTBETCTBUU (eJiepasibHbIM U peTMOHATbHBIM 3aKOHAM.

MunucrepctBo HOctunuu PO Takke ocylecTBisieT HOpPMOKOHTPOJIUPYIHEe JeHCTBUS
B OTHOLIEHHE 3aKOHOJATeJbCTBa Cy0ObeKTOB P®. AKTUBHOe HOPMOTBOPYECTBO CYyOHEKTOB
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Poccuiickoit ®esnepanu nopoxaaeT 60JibII0e KOJIUYECTBO HOPMATUBHBIX IPABOBbIX AKTOB.
BaxHelIIMM MpaBOBBIM WHCTPYMEHTOM, C MOMOILBI0 KOTOPOTrO BBIBJSIOTCA HECOOTBET-
CTBUSI MeX/ly HOPMaTHBHbIMHM INPABOBbIMH aKTaMu Cy6bekTOB Poccuiickoin ®enepanuu
u Konctutyument Poccuiickot ®@enepanuu, dpenepajbHbIM 3aKOHOAATENbCTBOM, SIBJSETCS
IpaBoBas 3KCNepTH3a, NpoBoArMMas MuHucTepcTBOM ocTuLinu Poccuiickon @efepanuu.

B cBoeli auccepTtanuoHHoi pab6ote B.®. CTemaHUIleB BbICKa3blBAET MHEHUE, UTO
«B popMe IPUANYECKON IKCIEePTU3bl HOPMAaTUBHBIX MPABOBBIX aKTOB, OCYILECTBJISEMOU
TEPPUTOPHUAIbHBIM OPTaHOM IOCTUIIMU B cyOo'bekTe Poccuiickoi Pesiepanu, oCy1ecTBIIsA-
eTCsl KOHCTUTYLUOHHBIA HOPMOKOHTpOJib» [13, c. 7]. AHajoru4Hasi MbIC/JIb BbICKa3aHa
A.H. 3yeBoi [8, c. 14].

H.C. Enb11oB 060CHOBBIBAET, YTO HOPMOKOHTPOJIb IPUMEHUTENBHO K JIeSITETbHOCTH
MuHucrepcTBa toctunnu Poccuiickot @efiepanu no obecrneyeHUI0 eJUHCTBA MPaBOBOIO
npocTtpaHcTBa Poccuiickor Pesiepaunu npejcTasisieT o000 0JHY U3 POPM OCYILLeCTBIEHUS
roCyZjapCTBEHHOM BJIACTH, 3aK/IHYAIOILYIOCI B KOHTPOJIE CO CTOPOHBI KOMIETEHTHbIX Opra-
HOB 32 COOTBETCTBHEM HOPUAWYECKHMX HOPM HOpPMaM aKTOB 00Jiee BbICOKOU IOPUANYECKOU
CUJIBL, @ TAaKXKe 0011leNpU3HAHHbIM IPUHLMIIAM ¥ HOpMaM MeXAyHapoJHOro npasa [7, c. 34].

Takum 06pasoM, af;MUHUCTPATHBHBIA HOPMOKOHTPOJIb 3aKOHOJATE/NbCTBA CYOb-
eKkToB Poccuiickoit ®enepanuu, peannsyeMbldi ¢popMe NPOKYPOPCKOT0O HOPMOKOHTPOJIS
¥ HOPMOKOHTPOJII MUHUCTEPCTBA OCTUIIMU Poccuu, IB/SIETCS CI0XKUBIIENCS, YCTOUYM-
BOM GOpPMOIM HOPMOKOHTPOJISI 3aKOHOAATENbCTBA Cy6beKTOB Poccuiickont Pepepanum.

Crnenya/ibHbII HOPMOKOHTPOJIb OCYILIeCTBJSAETCA OpraHaMy TIOCyAapCTBEHHOU
BJIaCTU cyOobeKTOB Poccuiickoi ®esepanuu U peannsyeTcs B Npejesax UX MOJHOMOYUH.
B yacTHOCTH, TaKOW HOPMOKOHTPOJIb NIPOBOJAUTCS BBICUIUM IPeJCTaBUTEIbHBIM OPraHOM
cybbekTa Poccuiickoit @enepanuu B npoljecce NPUHSATUS HOPMATUBHOTO IPAaBOBOTO aKTa,
rjaBol cy6bekTa Poccuiickorn ®enepanyd B paMKax MOJHOMOYUK MO OCYIECTBJIEHUIO
KOHTpPOJIS HaJ, coO/0/leHueM TpeOOBaHUMM 3aKOHOJAATE/NbCTBAa B paMKax HOpPMOTBOpUe-
CKOTO MpOIecca, a TAKXKe peardpoBaHUsI HA BbIsIBJIeHUs J1ePEKTOB B YXKe JeNCTBYIOIUX
HOpPMaTHBHBIX IPAaBOBbIX aKTaX PETMOHA/JbHOTO YPOBHHI.

Eme ofHOH, cCpaBHUTEJbHO HOBOW KOMIIOHEHTOW JAaHHOW POpMbI HOPMOKOHTPOJIS
MO>XHO Ha3BaThb HOPMOKOHTPOJIb KOHCTUTYIIMOHHBIX (YCTaBHbIX) COBETOB MpPH MpeEACTaBU-
TeJIbHbl OpraHax rocyJJapCTBEHHOM BJIacTU cy6'beKTOB Poccuiickoit @enepauuu [6]. OaHako,
C Y4ETOM TOT0, YTO JJaHHbIE COBETHI HAYa/IM CO3/1aBaThCs TO/IbKO B 2022 roay, npe/icTaBaeHbl
JIMLIb B psijie cyobeKkToB Poccuiickon @enepanuu (Pecny6sivka bamkoproctaH, Pecniy6/ivka
Caxa (AkyTus), Pecnybsinka Azapiresi) ¢ COBepilieHHO pa3HbIM 06’b€MOM MOJTHOMOYHUM B paM-
KaX HOPMOKOHTPOJIMPYIOILIEN AeATeJIbHOCTA Y MPaKTUKa UX paboThl OKA HE U3yYeHa, YKa-
3aHHas KOMIIOHEHTa HOPMOKOHTPOJIMPYIOIEeN [eATeJbHOCTU MOXEeT paccMaTpHUBAThCS
HaMM JIMIIb B KQUECTBE FMNOTETUYECKU BO3MOKHOM. [Ipu 3TOM. Hesib3s He OTMETUTh, UTO Jie-
SATEJbHOCTb TaKWX KOHCTUTYLIMOHHBIX (YCTaBHbIX) COBETOB MOIJa Obl CTaTh BECbMa 3HA4U-
MOH U obGecneyrBallleil COBMellleHHe pas/IMYHbIX GOPM HOPMOKOHTPOJUPYIOLEN JesaTesb-
HOCTH, IPUMEHUTEIbHO K HOPMOKOHTPOJII0 PETMOHA/IbHOTO 3aKOHO/IaTe/IbCTBA, CBA3aHHOTO
¢ dyHknmonnpoBanueM KoHcTuTyuui 1 YcTaBoB cyobekToB Poccuiickont @enepanum.

[lo MHEHMIO HEKOTOPBIX UCCIeL0BaTe/ierd B HacTosiee BpeMs B Poccuiickont ®epnepa-
IIJMA MOXXHO BBIJIEJIUTh U 4YeTBepTyl0 GOpMYy HOPMOKOHTPOJIS 3aKOHOJATEJbCTBA — 06Ille-
CTBEHHbI HOPMOKOHTPOJIb [14, c. 184]. Mexay TeM, faHHast ¢opMa He SIBJISIETCS pPeryasipHOU
Y CBOJIUTCS IJIaBHBIM 06pa3oM K 061eCTBEHHON aHTUKOPPYIILIMOHHON 3KCIIEPTHU3E, KOTOPast
MOXKET OCYIIECTBJATBHCS CyObEeKTaMH, PeajU3yIoLUMU CaMOCTOSITE/bHYI0, HHULIUATUBHYIO
JlesITeJIbHOCTb 10 MPOBEPKE HOPMATUBHBIX MPABOBBIX aKTOB (B TOM 4YHMCJie U HOPMATUBHBIX
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MPaBOBbIX aKTOB CyObeKTOB Poccuiickoit Pefiepaniiv) Ha HaJM4yve WA OTCYTCTBUE B HUX
KOppYNIMOTeHHbIX GAaKTOpPOB [5, €. 6]. MOXKHO COr/IacCUTBhCA C YTBEPXKAEHHUEM O HAJIUYKU
¢dakTa cyuiecTBoBaHUS TaKOW pOPMbl HOPMOKOHTPOJISI B MPAaKTUKE HOPMOKOHTPOJIUPYIOLIEN
JleTeJIbHOCTH, OJIHAKO 3TOT HOPMOKOHTPOJIb He MOXET B NOJIHOW Mepe ObITb NpUMeHeH
B CBSI3U C T€M, YTO He ABJIIETCS CUCTEMHOM U peryJsspHor GpopMoU [eATeJbHOCTH, a peaslu-
3yeTCsl UCKJIIOUUTEJIBHO 10 BOJie CyO'beKTa, IPOBOASLIET0 TAKOM HOPMOKOHTPOJIb.

C cBfI3M € 3TH KaK B paMKaX HOPMOKOHTPOJIS HAa CTaZJMU IPUHATHSA aKTa 3aKOHO/a-
TeJIbCTBa cyobekTa Poccuiickoit @efiepanuy, Tak U Ha CTaJ MU peasu3alid HOPM peruo-
HaJIbHOTO 3aKOHO/|aTeJbCTBA MPOSIBJASETCA Npo6JieMa COOTHOIIEHUS OTAEeNbHbIX GOopM
HOpPMOKOHTPOJIsA. [laHHad npo6sieMa OCHOBBIBAETCS HA TOM, YTO B HacTodllee BpeMs dpak-
THUYECKU HET CTPOTO ONpe/ieJIEHHOW 04epeJHOCTH MPOBeJeHUSI HOPMOKOHTPOJIUPYIOLIei
JleITeJIbHOCTH, a CaMU pOPMbl HOPMOKOHTPOJISI MOTYT OBbITh UCIOJb30BaHbl CyO'beKTaMHU
npolecca HOPMOKOHTpPOJISI MPaKTUYECKHM NMPOM3BOJIbHO. B TakoM cHTyalluM B paMKax
IPaBOTBOPYECKOTO M NpaBOpeasM3allMOHHOTO Mpolecca MOTYT BO3HUKATb HeraTHBHbIE
NOC/JeACTBHASl TAaKOU HeONpeesleHHOCTH, OTMe4yaTbCsd HebJaronpusTHble MOCAeACTBUSA
YKa3aHHOU eI TeJIbHOCTH.

AHanu3 npo6/ieMaTUKHM HOPMOKOHTPOJIMPYIOLel 1eATeJIbHOCTH NOKa3blBaeT, YTO
B 60JIbIIMHCTBe Cy6beKTOB Poccuiickont Penepaliiv B HaACTosIllee BpeMsi He BbICTPOEHaA
CUCTeMa eJVMHOM U KOMIIJIEKCHOW HOPMOKOHTPOJIMPYIOLLEH AeATeJbHOCTH. B sy4yniem
c/lydyae MPUHATHI HOPMBI, BKJIKOYaKIMe B MEXaHU3M HOPMOTBOPYECKOI0 Mpolecca cyob-
€KTbl, KOTOpble MOTYT (M JOJDKHBI) OCYILeCTB/IATh HOPMOTBOPYECKYIO J1eSITeIbHOCTD. B pam-
Kax ke Mpoliecca peaju3alMy IpaBa UMeeT MeCTO HeCcOrJlaCOBaHHasl MU pa3po3HeHHas Co-
BOKYITHOCTb HOPM, ONpeJieJISI0IUX KOMIIETEHIIMIO OT/leJIbHbIX CyO'b€eKTOB HOPMOTBOpYe-
CKOTO0 Mpolecca He YBsI3aHHas B €JMHYI0 00Lyl0 cucTeMy. Mex/ly TeM, CHCTEMHOCTb Ta-
KOH J1eITeJIbHOCTU MUMeeT 6oJiblIoe 3HayeHHe. Kak MUHUMYM OHa N103B0JIMJIa ObI BBICTPO-
UThb NPOLLECC HOPMOKOHTPOJISI KaK IOCTOSIHHOE B3aWMO/JeiCTBUE COBOKYNHOCTH HOPMO-
KOHTPOJIMPYIOIIUX CYO'beKTOB, KOTOPbIE B poljecce peajn3aliu COOCTBEHHBIX TOJHOMO-
YU B paMKax HOPMOKOHTPOJIUPYIOLIEN [esiTeJIbHOCTU 00ecreYrMBalT eJUHCTBO NpaBo-
BOT'0 NMPOCTpaHCTBa Poccuu, BbICOKOE KayeCTBO NMPUHUMAEMbIX U peasu3yeMblX HOpMa-
TUBHBIX IPAaBOBbIX aKTOB, OIlepaTUBHOE U3MEHEHHE U J0NI0JIHEHHE pPeruoHabHbIX HOP-
MaTHUBHBIX NPAaBOBBIX aKTOB, yCTPaHEHUE NPABOBBIX JedPeKTOB, IpUBeJeHe HOPMATHUB-
HbIX MPABOBbIX aKTOB cyOobekTa Poccuiickoit Penepanuu B coBecTUB desepasbHOMY 3a-
KOHO/|aTeJIbCTBY, B C/Iydyae U3MEHEHUU B OCIeJHHUX.

B HacTosee BpeMs HabJoJaeTcsl KOHKypeHIUsA GOpM HOPMOKOHTPOJIMPYIOILeN
JlesiTeJIbHOCTU. JIMlIb B OT/e/IbHBIX aclleKTax ecTb yeTKrue GOpMyJibl UCIOIb30BaHUSA TeEX
WJIM UHBIX GOPM HOPMOKOHTpoJid. Tak, HanpuMep, B paMKaX MHCTUTYTa pearupoBaHUs
rjaBo cyobekTa Poccuiickoit @efiepaniii Ha HEUCIOJIHEHUE 3aKOHO/ATeIbHbIM OPTaHOM
cybbekTa Poccuiickoit @efepanuy 06513aHHOCTU 10 npuBeAeHu0 KoHcTtutynuu (Ycrasa)
WJIM 3aKoHa cyobekTa Poccuiickoit @efepaniud B COOTBETCTBUE (efiepa/ibHOMYy 3aKOHO-
JlaTeJbCTBY BbICTPOEHA YeTKa M0C/Ie/l0BaTeJbHOCTh NPUMeHeHUsI pOPM HOPMOKOHTPOJIS,
BKJIIOYAlOLIasl epBOHAYa/JbHOE BbISIBJIEHME NMPOTHUBOpedUs Mexay delepasbHbIM U pe-
TMOHAJIbHBIM 3aKOHO/ATeJIbCTBOM (IPpU 3TOM 6€e3 onpeJieieHUsI MICTOYHUKA UHOpMaLUU
0 caMoM ¢aKTe NMPOTUBOPEUHUs, KOTOpasi MOXKeT ObITb MOJIydeHa IJ1aBou cybbekTa Poc-
cuiickol deJlepalluu Kak M0 pe3yJibTaTaM NPOBEPKHU, IPUBOAMMOM COOCTBEHHbBIM anmnapa-
TOM, TaK U B KOHTEKCTe pearupoBaHUs Ha npejctaBiaeHus [I[pokypaTypbl, 0pUIMaTbHBIX
JlokyMeHTOB MuHucTtepcTBa H0cTunum), obpalieHrs B 3aKOHOAATeNbHBIN opraH. B ciyyae
He pearMpoBaHUs 3aKOHOJATEJbHOTO OpraHa obpalieHue B CyJ (M ocyllecTBJIeHUE CY-
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JleOHOTO HOPMOKOHTpPOJISI B paMKaxX aJIMUMHUCTPATUBHOIO CyJONPOU3BOJCTBA), BbIHEeCe-
HHUA CyZleOHOTO pellleHusd U, B CJIy4ae NOoCJeAyIOLero HeoCyleCTBJIeHUA JesTeJbHOCTH 110
BHECEHUI0 HE0OXOMMbIX U3MEHEHUHU B paMKax HOPMOTBOPUYECKOr0 Mpolecca, IpUMeHe-
HUe TJ1aBoM cybbekTa Poccuiickont @enepanyu JajJbHENIINX Mep, CBSI3aHHbBIX C IPUMeEHe-
HHEM KOHCTUTYLIMOHHON-NIPABOBOU OTBETCTBEHHOCTH.

B TakoM ciiydae Mbl BUJJMM HaJlMyMe HOPMAaTHBHO 3aKpeNJIEHHOTO aJITOPUTMa ONTH-
MaJIbHOT'0 co4yeTaHUA GOPM HOPMOKOHTPOJISA, MO3BOJIAOLIEr0 JOOUTHCA NPUBEJEHUA 3aK0-
HOJaTeIbCTBA Cy6beKTOB Poccuiickoit @enepanu B COOTBETCTBUE C pefiepaibHbIM 3aKOHO-
JatenbcTBOM. OHAaKO 3TO OJHU M3 HEMHOTMX CXeM COYeTaHHUs Pas3/IMYHbIX GOpM HOpPMO-
KOHTPOJIf], CYLIeCTBYIOLIMX B 3aKOHOaTesbcTBe Poccuiickoi ®esnepauuu. [Ipy sToM, AaHHas
KOHCTPYKLMSA IpefyCMOTpeHa ¢efepajbHbIM 3aKOHOAATEJbCTBOM, XOTs 00JiblIasi 4acTb
HOPMOKOHTPOJIMPYIOLIUX JeHCTBUM, IPUMEHUTENbHO K 3aKOHOJATeJIbCTBY CyObeKTOB Poc-
cuiickor Pefiepaly OCyLECTBAAETCH B paMKax B3aWMOJEWCTBUS MeXJy OpraHaMH rocy-
JlapCTBEHHOM BJIaCTU CyOobeKTOB Poccuiickoit ®efepany, TO eCTb Ha perMOHaJIbHOM YPOBHE.
B HacToslee BpeMa 3aKOHOZATeNbCTBO CyObeKTOB Poccuiickon genepany B 4aCcTH ONTH-
MH3aLU1 HOPMOKOHTPOJIMPYIOLIEHN [1eATeJIbHOCTH B JIy4llleM Cy4ae MOKHO paccMaTpUBaTh
KaK Ipo0eJIbHOE, a B Xy/jllIeM, B HEKOTOPBIX CyO'beKTax, Kak BOBCE OTCYTCTBYIOLIEE.

[losnaraemM, 4TO HOPMOKOHTPOJIMpPYIOLLAsA AeATEeJNbHOCTb B LieJAX ONTHMaJbHOIO
MCII0JIb30BaHUSA QYHKIIMOHA/Ia OPraHoB roCyJapCTBEHHOM BJIACTH JIOJXKHA BbICTPauBaTh-
cd B eJUHbIM MeXaHW3M, IpU KOTOPOM OTZAeJibHble GOPMbl HOPMOKOHTpPOJIS (CyZeOHBIH,
aIMMHUCTPATUBHBIY, CllellMa/JbHbIM, 8 B HEKOTOPBIX CAy4yasX U 0OLleCTBEHHbI) He KOH-
KypUPOBaJ/IM MeX/y, a B3aMMHO JIONOJIHAIU APYT Jpyra, obecneyrBasi €JMHCTBO IPaBOBO-
ro npocrpaHcTrBa Poccuu, MckopeHeHHe NpPaBOBBIX AedPeKTOB U JOCTHKEHHEe BBICOKOIO
IIPaBOBOT0 KauecTBa perMOHaJIbHOTO 3aKOHO/AaTe IbCTBa.

HanboJsiee npocToii npepcraBisgeTca 33Jada B paMKax Ipolecca NpUHATUS HOpMa-
TUBHBIX IPAaBOBBIX aKTOB. B cilydae ecsiv B 3akoHOoZaTeIbCTBe cyobeKkTa Poccuiickon Pefe-
paLuy, perJjaMeHTUPYIOLeEM HOPMOTBOPUYECKYHO JAesATeJbHOCTb, OyJeT NpHMMeHeHa MpakK-
THKa CUCTEMHOI0 MO/AX0/a K OpraHu3alid HOPMOKOHTPOJISI MOXXHO J0OUThCA MOC/Ie/0Ba-
TeJIbHOTO NpPOBeJeHUs HOPMOKOHTPOJIMPYKOLIMX JEeUCTBUU C ONTHMHU3ALMeN y4acTusd
CyO'beKTOB HOPMOKOHTPOJISI U HEOOXOAUMOM CTeNeHbI0 pearnpoBaHUs Ha pe3yJibTaT HOp-
MOKOHTPOJIMPYIOLLEN JedaTeJbHOCTH. [Ipy 3TOM, noJslaraeM, KOHCTUTYLLUOHHBIE (YCTaBHbIE)
COBeThbl NPH 3aKOHOJATEJIbHBbIX OpraHax cyobeKToB Poccuiickoil ®enepanuu Moriau 6bl
CTaTb NpeJABapUTeJbHBIM QUJIbTPOM, obGecliedyrBasl OTCEB pPe3yJIbTATOB OOLIeCTBEHHOIO
HOPMOKOHTpOJIA1 (KOTOpbIe [ja/leKo He Bceria 04eBUJHBI U 0OOCHOBAHBI), a TaKXe BeCTH
y4eT NMO3ULUK OPraHoOB rocyZlapCTBEHHOM BJIACTH, OCYLIECTBIAAKILNX aMUHUCTPATUBHBIN
HOPMOKOHTPOJIb, BBICTYIIasA B POJIM CBOEOOPA3HOr0 NPUMHUPHUTENBHOTO MeXaHHU3Ma MeXAY
OpraHaMy rocyJJapCTBEHHOM BJIaCTU CcyObeKTOB Poccuiickoit ®enepanuu, 3a7ieiCTBOBAH-
HBIMU B HOPMOKOHTPOJIMPYIOLLEN JesaTeJbHOCTU. BbicTpauBaHWe TaKOro MeXaHU3Ma BO3-
MO>XHO, B TOM 4MCJIe U B paMKax €JHHOT0 HOPMaTHBHOI'O IPAaBOBOT0 aKTa, perjaMeHTHpPY-
I01I[er0 HOPMOTBOPYECKHM Npoliecc B cyobeKTax Poccuiickoit ®enepanuu.

B pamMkax HOpMOKOHTpOJI1 B IpoLjecce peasvM3alud HOPM 3aKOHOZATe/IbCTBA Cy0'b-
ekToB Poccuiickoit ®Penepanuu cyuieCTBEHHO CJI0XKHee BbICTPOUTb ONTUMAJIbHYIO CTe-
IIeHb B3aUMOJIeUCTBUS OT/e/JbHbIX GOPM HOPMOKOHTPOJIS. XOTSI CUCTEMHYI0 HOPMOKOH-
TPOJIMPYIOIIYIO JeATeJbHOCTb JOJDKHbI peasM30BbIBaTb U 3aKOHOJATesJbHBIA OpraH
cyobekTa Poccuiickoil Pesepanuuy, U rjaBa Cy6'beKTa, U OpraHbl NIPOKypaTypbl U MUHU-
CTepCTBa IOCTUIUM, BBICTPAuMBas CBOeOOpA3HbIA «PUIBTP», MPU3BAHHBIA ONEPaTUBHO
BBIAIBJIATD U YCTPAHATD JlepeKThl perMOHaJbHOI0 3aKOHO/ATEIbCTBA, Ha IPAaKTHUKE 3TOr0
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He TNPOUCXOAUT. 3a4acTylo O akTe HaJu4us JAedeKTa CTAaHOBUTCHA HU3BECTHO TOJIbKO
B paMKax Cy/Zle6HOr0o HOPMOKOHTPOJIS, KOrZa (3a4acTylo) ybe-JIM60 NpaBo y>Ke HapyLIeHO
Y ero BOCCTaHOBJIEHUE TpebyeT cy/le6HOr0 BMellaTe bCTBa.

[losnaraem, To 3aZjla4a opraHu3anysa ONTUMAJIbHOIO COOTHOLIEHUS POPM HOpPMO-
KOHTPOJIA PEeruOoHaJIbHOTO 3aKOHOJATeJbCTBA HA CTAaJAMU peasM3aldu IpaBa MOXeT
OBITh pellleHa TOJIbKO U UCKJIIOUUTENBbHO NIPU UCNO0JIb30BAaHUHU [IBYX MEXaHU3MOB, IIpey-
CMATpPUBAWILUX C OAHOW CTOPOHBl — CUCTEMHYI0O HOPMOKOHTPOJIMPYIOULIYIO JAeATelb-
HOCTB, a C APYrod — BO3MOXXHOCTb UCI0JIb30BaHUs Bcex GOPM HOPMOKOHTPOJISA B CIydyae
BbIsSIBJIEHHUS JlepeKTOB U NPOTUBOPEYUI B mpakTUdeckou chepe. JloOUTHCA 3TOTO MOXKHO
JINIIb CO3JaHUEM MHCTUTYTA PeryJsApHON PeBU3UH COCTOSIHMA 3aKOHOJATEJbCTBA CyO'b-
ekTa Poccuiickoii @esepanu.

Takasa HopMaTHUBHasA peBU3UA MOXKET NIPOBOAUTLCA KAaK 3aKOHOAATEJbHBIM OPraHOM
cyobekTa Poccuiickor @efepanyu (B TOM 4KCJle C UCTIOJIb30BaHUEM MHCTPYMEHTAapHus KOH-
CTUTYLMOHHBIX (YCTaBHBIX) COBETOB), TAK U OPraHaMH UCIOJIHUTEbHOM BJIACTU B paMKax UX
MIOJIHOMOYMM 10 HOPMOKOHTPOJIIO. B 3TOM cilyyae HOpMaTHMBHasl peBU3US MOXeT OBbIThb
npeJlyCMOTpeHa KakK B CBSI3U C U3MeHEeHUAMHU QeJiepabHOro 3aKOHOAaTeIbCTBA ([1/11 BbISIB-
JIeHUs TIOTPeOHOCTH B MU3MEHEHUH 3aKOHO/aTe/IbCTBA CyObeKTa dpefiepaliit), TaK U B paMKax
NepUoJANYEeCKOM MOHUTOPUHIOBOM AeATe/IbHOCTH. CUCTEMHOCTD B IPOBE/IEHUH TaKOW peBHU-
3UH NM03BOJISIET YCTPAHUTD O0JIBLIYIO YacTh HApyLIEHUH, He PUBO/is K BOSHUKHOBEHMUIO NIpa-
BOBOI'O0 KOH(QJIMKTA, obecriednBas CTAOM/IBHYI pab0OTy OpPraHoB IOCYyJapCTBEHHOM BJIACTH
1 obecrieyeHUs1 COOJIIOJIeHUS NpaB U 3aKOHHBIX MHTepecoB rpaxkgaH. [Ipu sToM oco3HaBas
HEeJIOCTM>KMMOCTb abCOJIIOTHOTO KauecTBa B paMKaxX TaKOW peBHU3MOHHOM J1eSITeIbHOCTH, CO-
XpaHeHHe BceX UMMeLUxcsd GOpM HOPMOKOHTPOJIS B KOHTEKCTe BO3MOXXHOCTH pearupoBa-
HUSA Ha KOHKpeTHble JlepeKThl 3aKOHO/aTe/IbCTBA, BCKPbIBIIMECS B pe3yJibTaTe, HAalpUMeD,
CyA,e6HOro pa3bupaTebCTBA 110 Ollpe/ie/IeHHOMY JieJly.

B nesiom nosiaraeM, 4To MOXKHO 0OeCledYUTh B3aMMHOE cOYeTaHHe pas3/IM4HbIX pOopM
HOPMOKOHTpOJIS], KaK paKTopa JOCTHKEHUS NMPABOBOr0 KauecTBA HOPMATUBHbIX MPABOBBIX
aKToB cy6bekTa Poccuiickoin ®enepalivy, U yCTpaHeHUs] NMPABOBBIX JedpeKTOB B HUX. [Ipu
3TOM, TaKOM MeXaHU3M MOXKET ObITh BbICTPOEH B paMKax perMOHa/IbHOI'0 3aKOHO/IaTeIbCTBa
Y He NIOTpeOyeT CyllleCTBEHHbIX 3aTPaT B CBSA3U C €r0 BHEJJpEHUEM U peasu3aliuen.
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normative control activity. Criteria for the correlation of forms of normative control
and the conditions under which the necessary degree of ordering of the ratio of in-
dividual forms of normative control is provided are analyzed.
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Regulatory control activities are currently an important component of the process of
functioning of law. Expansion of the scope of legal regulation, active rule-making activities
require from persons involved both in the processes of law-making and the implementa-
tion of the law a constant analysis of the legality of existing legal norms, compliance of such
norms with norms that have higher legal force, internal consistency and other factors [10].

In domestic literature, normative control is understood as the activity of establish-
ing, maintaining and restoring constitutionality and legality, which is expressed in checking
the compliance of an act with a normative act of greater legal force, and in other cases - in
checking special actions of a legal nature, as well as, in case of detection of violations of the
law, their suppression and bringing the perpetrators to justice [15, p. 221].

The need for regulatory control activities is obvious. It allows maintaining the state
of law at a level that ensures the implementation of public relations without prejudice to
the interests of the state, society and the individual. Standard control allows you to quickly
identify and eliminate norms within the framework of regional legislation that contradict
other norms (having greater legal force), maintain a state of legislation in the constituent
entity of the Russian Federation that is correlated and harmonious with federal legislation,
identify and eliminate gaps in the law, etc. . In this case, normative control activities are ob-
jectively justified and necessary for the full functioning of the regional legal system. At the
same time, at the present stage of development of regional legislation, there is a wide range
of forms of normative control, which allows, on the one hand, to fully implement the nor-
mative control function of the state, and on the other hand, forms of normative control that
create the problem of competition. This competition, we believe, is an important theoreti-
cal and applied problem, the resolution of which can provide a solution to the problems of
the quality of regional legislation, legality within the framework of law-making and law-
implementation activities.

It should be noted that within the framework of the process of normative control ac-
tivities, it is necessary to distinguish separate stages of such activities. In the context of the
periodization of normative control, we can talk about the existence of normative control
when adopting legislation of the constituent entities of the Russian Federation and norma-
tive control in the implementation of legal norms of regional legislation.

The normative control activity in the process of adopting legislation of the constitu-
ent entities of the Russian Federation is of an objective nature and is expressed in norms
regulating the rule-making process, including both the activities of government bodies of
the constituent entities of the Russian Federation (the highest representative body of the
constituent entity of the Russian Federation in the course of the adoption of a normative
legal act, chapter subject of the Russian Federation, as a subject signing an act of regional
legislation, other subjects that, before the adoption, signing and publication of a regional
regulatory legal act, can identify a legal defect and take actions aimed at eliminating such
defects).

Regulatory control activities in the process of implementing legal norms of regional
legislation seem to be a broader and at the same time more complex task, implemented in
the practical sphere. Unlike the rule-making process, the process of legal implementation
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does not have a normative enshrinement in one normative act. Although each element of
the implementation of law is regulated in its own way, it is unlikely that such regulation
can be considered as holistic and fully ensuring the unity of activity.

Currently, we can talk about the existence of three forms of normative control: judi-
cial, administrative and special normative control. A.I. Sokolova defines these types of regu-
latory control as judicial, prosecutorial and administrative [12, p. 162], which is not entire-
ly fair, since it excludes a number of subjects from the norms of control activities. Wherein.
Note that in the legal literature there are other approaches to determining the forms of
regulatory control.

The content of judicial normative control activity consists in checking by the court
the provisions of regulatory legal acts from the point of view of their compliance with regu-
lations of greater legal force, making one or another decision based on the results of such
verification. The verified norms act as the subject, or object, of the specified activity.

It is worth noting that the practice of modern constitutional construction shows that
the condition for the effective implementation of the Constitution of the Russian Federation
(within the framework of a comprehensive understanding of efficiency as a scientific and
applied category [9, p. 46]) is the independence of the judicial branch of government, which
represents one of the most important structural elements of the mechanism of the state.
Being an independent and independent branch of government, it serves as a guarantee for
overcoming contradictions that arise in society and resolves conflicts with the help of legal
instruments. The activities of the courts are intended to protect the rights, freedoms and
legitimate interests of citizens and organizations, to ensure the implementation of the Con-
stitution of the Russian Federation, laws, other normative legal acts and international trea-
ties of the Russian Federation [1; eleven].

Judicial normative control is divided into two types: constitutional-judicial norma-
tive control and administrative-judicial normative control [12, p. 34], distinguished both by
the government body conducting such normative control (the Constitutional Court of the
Russian Federation and the federal courts of the judicial system of the Russian Federation,
respectively), and the legal basis for such normative control (Federal Constitutional Law
“On the Constitutional Court of the Russian Federation”). Federation" [2] and "Code of Ad-
ministrative Proceedings of the Russian Federation" [3]). At the same time, judicial norma-
tive control is united by the general principles of normative control activities, and is aimed
at identifying and eliminating contradictions and defects in the legislation of the constitu-
ent entities of the Russian Federation within the framework of judicial proceedings.

Administrative normative control is carried out by government bodies, whose com-
petence includes regular normative control activities (both at the federal and regional lev-
els). Such entities include the bodies of the Prosecutor's Office of the Russian Federation
and the Ministry of Justice of the Russian Federation.

One of the most common forms of normative control in relation to the legislation of
the constituent entities of the Russian Federation can be called prosecutorial normative
control. Although by its nature the activities of the prosecutor's office are supervisory,
within the framework of prosecutorial activities this activity received the name - supervi-
sion over the legality of regulatory legal acts. And in this context, such supervision in rela-
tion to regulatory legal acts at the regional level is practically no different from similar su-
pervision over the legality of other regulatory legal acts.

The activities of the prosecutor's office are implemented within the framework of
the order of the Prosecutor General's Office of Russia dated October 2, 2007 No. 155
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(as amended on February 20, 2020) “On the organization of prosecutorial supervision over
the legality of regulatory legal acts of public authorities of the constituent entities of the
Russian Federation and local self-government” [4]. According to this order, prosecutors of
constituent entities of the Russian Federation, cities, districts, military prosecutors equated
to them and prosecutors of other specialized prosecutor's offices, under personal respon-
sibility, ensure proper organization of supervision in this area in the relevant prosecutor's
offices, for which:

— ensure the active participation of prosecutors in the preparation of regulatory le-
gal acts affecting the rights and freedoms of citizens;

— timely request and study draft regional, municipal regulatory legal acts, partici-
pate in the work of committees, commissions and working groups of representative and
executive bodies of public power;

— timely send comments and proposals to the heads of these bodies to eliminate in-
consistencies identified in draft regulatory legal acts with federal and regional laws.

The Ministry of Justice of the Russian Federation also carries out normative control
actions in relation to the legislation of the constituent entities of the Russian Federation.
The active rule-making of the constituent entities of the Russian Federation gives rise to a
large number of normative legal acts. The most important legal instrument, with the help of
which inconsistencies are identified between the regulatory legal acts of the constituent
entities of the Russian Federation and the Constitution of the Russian Federation, federal
legislation, is the legal examination carried out by the Ministry of Justice of the Russian
Federation.

In his dissertation work V.F. Stepanishchev expresses the opinion that “in the form
of a legal examination of normative legal acts, carried out by the territorial body of justice
in a constituent entity of the Russian Federation, constitutional normative control is car-
ried out” [13, p. 7]. A similar idea was expressed by A.N. Zueva [8, p. 14].

N.S. Eltsov substantiates that normative control in relation to the activities of the
Ministry of Justice of the Russian Federation to ensure the unity of the legal space of the
Russian Federation is one of the forms of exercise of state power, consisting in control by
the competent authorities over the compliance of legal norms with the norms of acts of
more high legal force, as well as generally accepted principles and norms of international
law [7, p. 34].

Thus, administrative normative control of the legislation of the constituent entities
of the Russian Federation, implemented in the form of prosecutorial normative control and
normative control of the Ministry of Justice of Russia, is an established, stable form of nor-
mative control of the legislation of the constituent entities of the Russian Federation.

Special normative control is carried out by state authorities of the constituent enti-
ties of the Russian Federation and is implemented within the limits of their powers. In par-
ticular, such normative control is carried out by the highest representative body of a con-
stituent entity of the Russian Federation in the process of adopting a regulatory legal act,
by the head of a constituent entity of the Russian Federation within the framework of the
powers to exercise control over compliance with legal requirements within the framework
of the normative process, as well as respond to the identification of defects in already cur-
rent regulatory legal acts at the regional level.

Another, relatively new component of this form of normative control can be called
the normative control of constitutional (statutory) councils under the representative bod-
ies of state power of the constituent entities of the Russian Federation [6]. However, taking
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into account the fact that these councils began to be created only in 2022, they are repre-
sented only in a number of constituent entities of the Russian Federation (Republic of
Bashkortostan, Republic of Sakha (Yakutia), Republic of Adygea) with completely different
scope of powers within the framework of regulatory activities and the practice of their
work has not yet been studied; this component of normative control activities can be con-
sidered by us only as hypothetically possible. Wherein. It should be noted that the activities
of such constitutional (statutory) councils could become very significant and ensure the
combination of various forms of normative control activities in relation to the normative
control of regional legislation related to the functioning of the Constitutions and Charters of
the constituent entities of the Russian Federation.

According to some researchers, currently in the Russian Federation it is possible to
distinguish a fourth form of normative control of legislation - public normative control [14,
p. 184]. Meanwhile, this form is not regular and comes down mainly to public anti-
corruption examination, which can be carried out by entities implementing independent,
proactive activities to check regulatory legal acts (including regulatory legal acts of constit-
uent entities of the Russian Federation) for validity - the presence or absence of corruption
factors in them [5, p. 6]. One can agree with the statement that there is a fact of the exist-
ence of such a form of normative control in the practice of normative control activities,
however, this normative control cannot be fully applied due to the fact that it is not a sys-
tematic and regular form of activity, but is implemented solely at the will of the subject
conducting such normative control.

In connection with this, both within the framework of normative control at the stage
of adoption of an act of legislation of a constituent entity of the Russian Federation, and at
the stage of implementation of norms of regional legislation, the problem of the relation-
ship between individual forms of normative control appears. This problem is based on the
fact that at present there is, in fact, no strictly defined sequence of normative control activi-
ties, and the forms of normative control themselves can be used by subjects of the norma-
tive control process almost arbitrarily. In such a situation, within the framework of the law-
making and law-implementation process, negative consequences of such uncertainty may
arise, and adverse consequences of this activity may be noted.

An analysis of the problems of normative control activities shows that in the majori-
ty of constituent entities of the Russian Federation, a system of unified and comprehensive
normative monitoring activities has not currently been built. At best, norms are adopted
that include in the mechanism of the rule-making process subjects who can (and should)
carry out rule-making activities. Within the framework of the process of implementing the
law, there is an uncoordinated and disparate set of norms that determine the competence of
individual subjects of the rule-making process and are not linked into a single general sys-
tem. Meanwhile, the systematic nature of such activities is of great importance. At a mini-
mum, it would make it possible to build the process of normative control as a constant in-
teraction of a set of normative legal entities, which, in the process of exercising their own
powers within the framework of normative control activities, ensure the unity of the legal
space of Russia, the high quality of adopted and implemented normative legal acts, prompt
changes and additions regional regulatory legal acts, elimination of legal defects, bringing
the regulatory legal acts of the constituent entity of the Russian Federation into line with
federal legislation, in case of changes in the latter.

Currently, there is competition between forms of regulatory control activities. Only
in certain aspects are there clear formulas for the use of certain forms of normative control.
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For example, within the framework of the institution of response by the head of a subject of
the Russian Federation to the failure of the legislative body of a subject of the Russian Fed-
eration to fulfill the obligation to bring the Constitution (Charter) or the law of a subject of
the Russian Federation into compliance with federal legislation, a clear sequence of appli-
cation of forms of normative control has been built, including the initial identification of a
contradiction between federal and regional legislation (without identifying the source of
information about the fact of the contradiction itself, which can be obtained by the head of
a subject of the Russian Federation both based on the results of an audit carried out by his
own apparatus, and in the context of responding to submissions from the Prosecutor's Of-
fice, official documents of the Ministry of Justice), appeals to the legislative body. In case of
failure of the legislative body to respond, an appeal to the court (and the implementation of
judicial normative control within the framework of administrative proceedings), a court
decision and, in the event of subsequent failure to implement the necessary changes within
the framework of the rule-making process, the application by the head of the subject of the
Russian Federation of further measures related with the use of constitutional and legal re-
sponsibility.

In this case, we see the presence of a normatively established algorithm for the op-
timal combination of forms of normative control, which makes it possible to bring the legis-
lation of the constituent entities of the Russian Federation into conformity with federal leg-
islation. However, these are one of the few schemes for combining various forms of regula-
tory control that exist in the legislation of the Russian Federation. At the same time, this
design is provided for by federal legislation, although most of the regulatory actions in rela-
tion to the legislation of the constituent entities of the Russian Federation are carried out
within the framework of interaction between government bodies of the constituent entities
of the Russian Federation, that is, at the regional level. Currently, the legislation of the con-
stituent entities of the Russian Federation in terms of optimizing normative control activi-
ties can, at best, be considered as lacking, and at worst, in some constituent entities, as
completely absent.

We believe that normative control activities, in order to optimally use the function-
ality of public authorities, should be built into a single mechanism in which individual
forms of normative control (judicial, administrative, special, and in some cases public) do
not compete with each other, but complement each other. friend, ensuring the unity of the
legal space of Russia, the eradication of legal defects and the achievement of high legal
quality of regional legislation.

The simplest task seems to be within the framework of the process of adopting
normative legal acts. If the legislation of the constituent entity of the Russian Federation
regulating rule-making activities applies the practice of a systematic approach to the or-
ganization of standard control, it is possible to achieve consistent implementation of stand-
ard-control actions with optimization of the participation of subjects of standard control
and the necessary degree of response to the result of standard-control activities. At the
same time, we believe that constitutional (statutory) councils under the legislative bodies
of the constituent entities of the Russian Federation could become a preliminary filter, en-
suring the screening of the results of public normative control (which are not always obvi-
ous and justified), as well as keeping records of the positions of government bodies that
carry out administration - nistrative normative control, acting as a kind of conciliatory
mechanism between government bodies of the constituent entities of the Russian Federa-
tion involved in normative control activities. Building such a mechanism is possible, includ-
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ing within the framework of a single normative legal act regulating the rule-making process
in the constituent entities of the Russian Federation.

Within the framework of normative control in the process of implementing the
norms of legislation of the constituent entities of the Russian Federation, it is much more
difficult to build the optimal degree of interaction between individual forms of normative
control. Although the legislative body of the subject of the Russian Federation, the head of
the subject, the prosecutor’s office and the Ministry of Justice should implement systemic
normative control activities, building a kind of “filter” designed to quickly identify and
eliminate defects in regional legislation, in practice this does not happen. Often, the fact of
the presence of a defect becomes known only within the framework of judicial normative
control, when (often) someone’s right has already been violated and its restoration re-
quires judicial intervention.

We believe that the task of organizing an optimal relationship between the forms of
normative control of regional legislation at the stage of implementation of law can be
solved only and exclusively by using two mechanisms that provide, on the one hand, for
systemic normative control activities, and on the other, the possibility of using all forms of
normative control in the event of identifying defects and contradictions in the practical
sphere. This can be achieved only by creating an institution for regular audit of the state of
legislation of the constituent entity of the Russian Federation.

Such a regulatory audit can be carried out both by the legislative body of a constitu-
ent entity of the Russian Federation (including using the tools of constitutional (statutory)
councils) and by executive authorities within the framework of their powers of regulatory
control. In this case, a regulatory audit can be provided both in connection with changes in
federal legislation (to identify the need to change the legislation of a constituent entity of
the federation), and as part of periodic monitoring activities. Consistency in carrying out
such an audit makes it possible to eliminate most of the violations without leading to the
emergence of a legal conflict, ensuring the stable operation of government bodies and en-
suring respect for the rights and legitimate interests of citizens. At the same time, recogniz-
ing the unattainability of absolute quality within the framework of such audit activities, the
preservation of all existing forms of regulatory control in the context of the possibility of
responding to specific legislative defects revealed as a result, for example, of a trial in a cer-
tain case.

In general, we believe that it is possible to ensure a mutual combination of various
forms of regulatory control, as a factor in achieving the legal quality of regulatory legal acts
of a constituent entity of the Russian Federation, and eliminating legal defects in them. At
the same time, such a mechanism can be built within the framework of regional legislation
and will not require significant costs in connection with its implementation and implemen-
tation.
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KOHCMUMyYUoOHHbIX npas, c80600 U 06513aHHOCMell, NPUHYUNO8 UX pe2yaupo-
B8AHUSL

Kawuesswie caoea: Koncmumyyusa Poccutickoli ®edepayuu; 2ocydap-
CMBeHHas 8/1acms, naccusHoe usbupameibHoe Npago, 8bl6OPbI, NPAsad U c8060-
dbl epascdaH.

CorsnacHo KoHctutyuuu Poccuiickoir @enepauuu [1], Poccus - «aemokpaTude-
ckoe defepaTUBHOE NPAaBOBOE TOCyJapCTBO C pecnyOJMKaHCKOW GOpMOM MpaBJIeHUSI».
HocuTesneM cyBepeHUTeTa U €IUHCTBEHHBIM MCTOYHUKOM BJjacTu B Poccuiickoit Pene-
panyu sIBJAsieTCS ee MHOMOHALMOHa/IbHbIM HapoA. OgHoUM U3 $opM HenocpeACTBEHHOrO
NpOsIBJIEHUS] BJIAaCTH HApoJia CJeAyeT CUMTATh CBOGOJAHbIe BbI6GOPHI. [loMHUMO mpoyero,
KoHctuTynus Poccuiickoit @esepaliuu ycTaHaBJMBaeT MpaBo rpaxaaH Poccuiickon Pe-
Jlepallui u36UpaTh U ObITh U30pPAaHHBIM B OpraHbl roCyapCTBEHHOMN BJIACTH U OpraHbl
MEeCTHOTO caMoyInpaBJieHUs1. [locpeZicCTBOM OcCyleCcTBIeHUs] U36UpaTeabHbIX NpaB ¢op-

* CMUpPHOB ApTyp AHApeeBHY - acHUpPaHT KadeApbl TEOPUH U UCTOPHUM TOCYyAapCTBAa MU IpaBa
YacTHOro 06pa3oBaTe/bHOIO YYpex/JeHUs Bbicliero obpasoBaHus «lOpugudyeckuit MHcTUTYT» (CaHKT-
[Tetep6ypr). E-mail: matgip2017@yandex.ru

HayuHblii pykoBoguTens - Komapos Cepreii AekcaHApOBUY, Ipe3nIeHT MexXperuoHalbHON accoLu-
alMy TEOPETHMKOB rocyZlapCcTBa M IPaBa, HAyYHbIA pyKOBOAWUTEN b YacTHOTO 06Pa30BaTEJbHOTO YUpPEXIeHUs
BbICIIero o6pasoBanus «l0puandeckuit HHCTUTYT» (CaHKT-IleTepOypr), mpodeccop kapeapbl TEOPUH rocyaap-
cTBa ¥ mpaBa MHcTHUTYTa TpaBa Y UMCKOro yHUBEPCUTETA HAYKH U TEXHOJIOTHH, 3aC/Ty>KeHHbIN pabOTHUK HAyKU
U o6pa3oBaHus PAE, oKTop opuinyeckux Hayk, npodeccop. E-mail: SVKomarov2008@yandex.ru

“ UcmarunoB Pamua daatoBuy, npodpeccop kadpeapbl TEOPUH U METOLUKH HENPEPLIBHOIO NMPO-
deccroHasbHOrO 06pasoBaHus CaHKT-IleTepGyprckoro BoeHHOro opzeHa JKyKkoBa HHCTUTYTA BOMCK HaLM-
OHAJIbHOY I'Bap/iUH, JOKTOP I0pUUYECKUX HayK, mpodeccop. E-mail: Fonduniver@bk.ru
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MUpyeTCsl BCS CUCTEMa NMpPeACTaBUTENbHBIX opraHoB B Pocculickoil ®Penepanuu, 3ame-
IIAI0TCA BCe KJIH4YeBble JO/HKHOCTU B OpraHax MyoJMYHOU BaacTU. TakuM 06pa3oM, U3-
O6upaTeJsibHble NPaBa — 3TO BaXXHbI UHCTPYMEHT peasiu3alluid KOHCTUTYIMOHHBIX IPUH-
[JUIIOB.

CyO6beKkTUBHBIE U30UpaTe/ibHbIE NTpaBa rpaxkaaH Poccuiickont Penepauuu onpeje-
JISIIOT YPOBEHb U CTENEHb MOJUTHUYECKOU CBOOO/bI IPAX/IaH B 001EeCTBE, BJUSAIOT NPSAMbIM
00pa3oM Ha KOHCTUTYILIMOHHO-IIPAaBOBOU CTATyC YeJIoOBeKa U rpakJaHHUHa.

M3ydyeHune npob6sieM TEOPUU U UCTOPUM POCCUMCKOTO U3OMpATEsbHOTO MpaBa,
coJlep>kaHus U3bUpaTesbHBIX NpaB rpaxjaaH Poccuiickoilt Pefepanun Ha pas/iMuHbIX
CTaAuAX U30MpaTeJbHOTO Mpoliecca HalllJI0 OTPa)KeHHWe B paboTaxX TaKUX YYeHbIX, KakK:
C.A. ABakbsH, M.B. barsiay, P.T. bukrarupos, C.B. bonsmaxkos, H.C. bonzaaps, U.b. bopu-
coB, B.U. Bacuabes, 10.A. BegeneeB, A.A. Beminskos, B.B. T'abpuansan, A.I'. T'osoBuH,
B.Il. Top6yHoB, 10.A. iImutpues, M.B. Kinoukos, C.A. Komapos, C.®. [lnatonos, E.C. Hlyr-
pUHa U Jp.

UcToku coBpeMeHHbIX BbIOOPOB 3apoauinch B JlpeBHel ['penun v JI[peBHeM Pume.
BoJsis Hapo/a, BblpaxkeHHas roJI0COBaHUEM, UMeJia CUJy 3akoHa. B /lpeBHel ['penun npu-
MeHsJIach TaillHasi 6a/JIOTUPOBKA C MOMOIbIO XXPEOHS C UCMOJAb30BaHUEM OeJibIX U Yep-
HbIX 6000B. besibiIMu 606aMu roJ10COBaJIU 33, YePHBIMU — IPOTUB.

[TaccuBHOEe U3b6UpaTebHOE MPABO MPOULJIO JJOJTHHN NYTh CBOET0 CTaHOBJIeHHUS. Ha
ero pa3BUTHE NOBJHMAIO NPOBeJeHHe 3eMCKOoU pepopMbl. OHa N03BOJIWJIA TPELOCTABUTD
rpakJilaHaM Habop MOJIMTUYECKUX NTPaB U CPOPMUPOBATb OCHOBBI U30MpaTebHOIO Npa-
Ba. Torpa e mpousouiesn yxoj, oT abcosiroTusMa. [Ipoxojsiiue B cTpaHe peBOJIOLUU
B Hayasie XX B. TOXKe OCTaBUJIA CBOM cJieJi Ha 00'béMe MacCUBHOTO U30MpaTeJbHOrO Mpa-
Ba. Ha ToT MOMeHT mpolecchl N0 ero COBeplIEeHCTBOBAHUIO ObLJIM MPUOCTAHOBJEHBI
60/1bIIEBUKAMU, OCyLIeCTBUBIIME BO3BPAT K NPEXHUM YCTOSIM B U30UpaTe/IbHON CUCTe-
Me. OpgHako 6smxe K cepeiuHe XX B. C IPUHATHUEM HOBBIX KOHCTUTYIIUH MOJIOXKEHHUE U 3-
MeHUJIoCh. BKJaZ, B pa3BUTHE MAaCCUBHOr0 U30UPATEJNbHOTO MpaBa OblJ BHECEH MYyTeM
pa3paboTKM crelnyaJbHbIX HODMAaTUBHBIX aKTOB U yYpeXk/JeHUsI HOBBIX MpeJ[CTaBUTE b-
HbIX OPTaHOB.

B HacTosiee BpeMs B Poccuiickoit ®Pefepanu CylecTByeT ynopsijoueHHass CU-
CTeMa NpPaBOBOT0 peryJdpoBaHUs NMAaCCUBHOrO M30MpaTeJbHOr0 NIpaBa, KOTopas BbI-
cTpousach 6Jarozapsi 60raToMy HCTOPHUYECKOMY ONBITYy €e pa3BUTHUsA. Peanusanuio
rpakJaHaM{ NacCUBHOTO M306MpaTeJbHOrO NpaBa ciaenyert [7, c. 261] cuutaTb 0 HUM U3
BaXKHEUIIMX YCJIOBUM BOIJIOLIEHUS NPUHIMIA HApOJOBJIACTUS B MOJUTHUKO-IPABOBYIO
>KU3Hb.

O6uienprHATHIE U30MpaTeIbHblE CTAaHAAPThI FAPAaHTUPYIOT PABEHCTBO NACCUBHOTIO
HM306UpaTebHOTO MPaBa, MpeX/e BCEro, TeM, UTO K KaHAWUAATaAM NPebsBSIOTCS paBHbIE
TpebOBaHHUA M0 UX BbIJIBUKEHUIO U PETUCTPALMU.

Hanpumep, nyHktoM 6 ctaTbu 9 KoOHBeHLMH O CcTaHJApTax JeMOKpPaTHUYeCKUX
BbIOOPOB, U3OUPATEJNbHBIX MIPaB U CBOOO/J B rocyjapctBax - ydyactHukax CHI koHcTa-
THUPYETCs, YTO NO/JIMHHBIE BbIOOPHI IPeAI0JaraloT paBHble U CIpaBe/iIMBble IPAaBOBbIE
YCJOBHUSA AJi1 PETUCTPALMU KaHAUJATOB, CIUCKOB KaHJUAATOB U MOJUTHUYECKUX Map-
THH; «perucTpalMoOHHble TPeOOBAHHUSA AOKHBI ObITh ICHBIMH U He COJIEPXKAThb YCJIOBUH,
CIOCOOHBIX CTAaTh OCHOBAaHUEM /JJisl IPUBUJIETUN JIMOO OrpaHUYEHUN AUMCKPUMHUHALU-
OHHOTO XapakTepa. He gonyckaeTcsd mpou3BOJIbHOE WU JUCKPUMHUHUpPYIOLEe NpUMe-
HeHUe HOPM O pervMcTpalMu KaHAUJAATOB, CIMCKOB KaHJAUJATOB U MOJUTUYECKUX Nap-
THI» [10].
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Ho, HecMOTps Ha TO, YTO pPOCCUICKOe U3OUpATe/SbHOE 3aKOHOJATEJNbCTBO Je-
TaJIbHO perjaMeHTHpYeT NpPOLecC perucTpanydy KaHAUJAaTOB, ObLIO Obl OLIMOOYHBIM
YTBEPXK/AATh, YTO HA MPAKTHKE B X0/le U30MPaATeJbHOTr0 NPoILecca He BO3HUKAET 3aTpPy -
HEHUH — KaK y NpeAcTaBUTeseld u36MpaTe/ibHbIX KOMUCCUN pa3IMYHbIX YPOBHEN U CY-
JI0B, TaK U y CaMUX I'paKkJaH, »KeJIalolMX peajrn30BaTh CBOe NacCMBHOe U30MpaTebHOE
npaso [2, 3].

[IpaBoBble OrpaHu4YeHHs NpaB TPaKAaH SBJSIOTCA eCTeCTBEHHBIM W JIOTUYHBIM
3JIEMEHTOM MX IPABOBOr0 CTaTyca. JTO TAKXKe JlaeT YeTKOe NOHUMaHUe O CTeNeHU [[UBU-
JIM30BAaHHOCTH KOHKPETHOTO 0OILeCTBA, BBICTYNAET MOKa3aTesJeM ero NpaBoOBbIX BO3MOXK-
HOCTEH Y YPOBHSA NpaBoOBOro pasBuTus [11, c. 102].

B 3Tol1 cBSI3U B Hay4YHOU JIMTepaType CIpaBe/JINBO YKAa3bIBAETCs, YTO 11eJIbl0 Orpa-
HU4YEeHUd MpaB U CBOOOJ TpakJaH M CBOEro poJia NpopUIaKTUKONW BO3MOXKHbBIX IPOTUBO-
peuui SBJISETCA HaxOXJeHWe Pa3yMHOro KOMIIPOMHCCA MeX/Jy OOLIeCTBEHHOW Heo0Xo-
JIUMOCTbIO U MHTepecaMU 06JiafiaTess1 npas [9, c. 26].

CnemoBaTesibHO, NPAaBOBOEe peryJMpOBaHUE OCHOBAaHUW W YCJIOBHH BO3MO>KHBIX
OTpaHUYEHUH NpaB U CBOOOJ HeM306eXKHO, YTO He0OX0AUMO /il obecrieyeHUsi COBMeCTH-
MOCTH UHAWBUJYAJbHOU CBOOOJbI C 6/1aroM 0611ecTBa, a 6s1ara 0611ecTBa — CO CBO6O/10M
JIMYHOCTH [8, c. 309].

B cooTBeTcTBUU O cT. 4 PenepanbHoro 3akoHa ot 12 uwHa 2002 r. «0O6 ocHOB-
HbIX rapaHTHUSAX HW30MpaTesbHbIX MpaB U MpaBa Ha ydyacThe B pedepeHJyMe rpaxkjaH
Poccuiickoint ®enepanuu» [3] rpaxkganul Poccuiickoit ®esiepanuy, JOCTUTILUN BO3pacTa
18 neT, uMeeT NpaBo ObITh U30PAHHBIM J€eNyTAaTOM MpeJICTABUTEJbHOI0 OpraHa MyHHU-
UIaJbHOTO 00pa30BaHUs, a 10 JOCTUKEHUU BO3pacTa, ycTaHOBJAeHHOTo KoHcTUTyIMeln
Poccuiickoit ®@epepanuu, dejiepasbHbIMU 3aKOHAMU, KOHCTUTYUSIMU (ycTaBaMHU), 3a-
KOHaMU cy6bekToB Poccuiickoir ®Penepanuu, 6bITh U30paHHBIM JAeNyTaTOM 3aKOHO/a-
TeJIbHOr0 (IpeACTaBUTENbHOI0) OpraHa rocyJapCTBEHHOM BJIACTH, BBIOOPHBIM [[OJIXK-
HOCTHBIM JIMLIOM.

O4eBHUAHO, YTO OTHOCUTEJbHO CYyOBEKTOB H30MpaTe/bHbIX NPAaBOOTHOIIEHUN
YCTAHOBJIEH Pa3Hblil BO3PACTHOM 1€H3, YTO SIBJASETCSA OTJUYUTENbHBIM IPU3HAKOM CyIIl-
HOCTH COZIep>KaHUsI MPAaBOCYO'beKTHOCTU U30UpaTebHOTO NpaBa.

He uMeroT npaBa 6bITh U30paHHBIMU I'pak/iaHe, IPU3HAHHbIE CYy,0M HeJleecrocoob-
HbIMU WJIH COZieprKalliecsl B MeCTax JIUIIEHUs CBOOO/Ibl [0 IPUTOBOPY Cy/a.

WU.B. CTapoay6bneBa paccykjaeT, HaIlpuMep, B TOM, YTO yKa3aHHble OrpaHUYEHUS
MOTYT HOCHUTb NMOCTOSIHHBIM WJIM BpeMeHHbIM XapakTep. Hejeecnoco6Hble sMna pefko
NPU3HAIOTCSA JeeClIOCOOHBIMU U BOCCTAaHABJMBAIOTCS B MpaBax. OrpaHuyeHue AJs HUX
MOXeT ObITb MOCTOSIHHbIM. Haka3aHue 3a coBeplleHUe NMPecTyNJeHHUs1 KaK OCHOBaHUE
OrpaHMYeHUs] NAaCCUBHOrO U30MpaTeJbHOTO NpaBa MMeeT BpeMeHHBbIM XapakTep [12,
c. 25].

He uMeloT npaBa ObIThb U36paHHBIMU IrpaxkaaHe Poccuiickoit Pepepanuu, umero-
M€ rpakJaHCTBO MHOCTPAHHOIO roCyapcTBa JIMO60 BU/ HA KUTEJbCTBO UM UHOHU [J10-
KYMEHT, NOATBEePKJa0L[Mil IPaBO Ha MOCTOSTHHOE NPOXKWBaHUe rpaxkAaHuHa Poccuiickoit
denepanuy Ha TEPPUTOPUU MHOCTPAHHOI'O IOCYyZapCTBa. YKa3aHHble Ipak/jaHe BIIpaBe
OBbITb U30PAaHHBIMU B OPraHbl MECTHOI'O CAMOYyIPaBJIEHHS], €CJIH 3TO PEAYCMOTPEHO MEX-
JlyHapoHbIM JloroBopoM Poccuiickoin @enepanumu.

OrpaHuyeHusi MACCUBHOI'O M36UpaTeJbHOr0 MpaBa, CBSI3aHHbIE C HAXOXJAEHUEM
MecCTa XKUTeJbCTBa rpakjaHuHa Poccuiickoin @efepanuu Ha onpejieieHHOW TEPPUTOPUHU
Poccuiickoinn ®efepanuu, BK/IOYass TpeOOBAaHUS K NPOJOIKUTEJNBHOCTH U CPOKY MPOXKU-
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BaHUd rpaxkjaHuHa Poccuiickoit ®efepauuy Ha JaHHOU TEPPUTOPUH, YCTAaHABIHUBAIOTCS
ToJibKO KoHcTuTynuen Poccurickont @egepanum.

B yuye6HOU iuTepaType 3TU LieH3bl HA3bIBAIOT KaK «OCHOBHbIE» [5, c. 150].

OJHaKO BBIZEJNSAIOT U «JOMOJHUTEJbHbIE», KOTOPbIEe B pe3yJibTaTe BHECEHHBIX U3-
MEeHEHHUH U I0NI0JIHEHUH B deJiepasibHOEe 3aKOHOAATeNbCTBO OT 21 ¢peBpasns 2014 r. ume-
I0T JOCTaTOYHO OOIIMPHOE MECTO.

He umeroT npaBa 6b6ITh U36paHHBIMU I'paxkaaHe Poccuiickon Penepauuu:

a) OCYXK/JIeHHbI€e K JIMIIEHUI0 CBOOO/IbI 32 COBEPIIEHUE TSHKKUX U (UJIM) 0C000 TSIK-
KHX MPeCcTyIJIeHU U MMelllue Ha JieHb r0JIOCOBAaHUS Ha BbIOOpaX HECHATYIO U Hemora-
IIEHHYI CYyAYMMOCTb 3a yKa3aHHble NPeCTyIJIEeHUS, BK/IOYasd OCYKJEeHHbIX K JIMIIEHUIO
CBOOO/bI 3a COBepIIEHUE TIKKUX NMPECTYIJIEHUN, CYAUMOCTb KOTOPBIX CHSITA WJM MOTa-
lIeHa, 0 UCTeYeHHUs JeCATU JIeT CO JHS CHATHUA WM MOralleHUsi CyJUMOCTH, a TaKxe
OCYXKJIeHHBIX K JIMIIEHHI0 CBOOO/bI 32 COBepIIeHHEe 0CO000 TSKKUX MPECTYIJIEHUH, CyAu-
MOCTb KOTOPBIX CHATA WJIM NIOTalleHa, /10 UCTeYeHUs MATHAALLATH JIeT CO JHS CHATHUSA WU
noraueHus CyAUMOCTH;

6) ocy>xJleHHbIe 3a COBepIleHHe NPeCTYIJIEHUH S9KCTPEMUCTCKOM HallpaBJIeHHOCTH,
NpeAyCMOTPEHHBIX YT0J0BHBIM KoJleKcoM Poccuiickoit Pefiepaniyy, ¥ UMewIIMe Ha JeHb
roJIOCOBaHUSI Ha BbIOOpAaX HECHATYI0 M HeMNOoralleHHYH CYyJAUMOCTb 33 yYKa3aHHble Ipe-
CTYIJIEHUS], €C/IM Ha TaKUX JIML He pacpoCTpaHsaeTcs JleMCTBUE MOANYHKTA «ay;

B) NMOJABEPTrHYThIe aJMUHUCTPAaTHBHOMY HaKa3aHHUIO 32 COBeplIeHHe aJMUHUCTPaA-
TUBHBIX IpaBOHapylLIeHUH, npeaycMoTpeHHbIX cT. 20.3 u 20.29 Kogekca Poccuiickoit ®e-
Jiepayu 06 a/]MUHUCTPATUBHBIX IPaBOHAPYLIEHUAX, €CJIM [0J0COBaHUEe Ha BbIOOpax Co-
CTOUTCA [0 OKOHYAHUS CPOKA, B TeUeHHEe KOTOPOro JIMLO CYUTAETCHA MOABEPTHYTHIM a/l-
MUHUCTPAaTUBHOMY HaKa3aHUIO;

I) B OTHOLUEHUU KOTOPBIX BCTYNUBILIWM B CWJIy pelieHHWeM CyJa YCTaHOBJIeH (aKT
HapylLleHUs1 OTPaHUYEeHU, IpefyCMOTpeHHbIX 1. 1 cT. 56 PefepanbHOro 3akoHa oT 12 MoHA
2002 r. «06 0CHOBHBIX FapaHTHUAX U30MpaTeJbHbIX [TPAB U IpaBa Ha yyacTue B pedpepeHayMe
rpaxkaaH Poccuiickoin @enepanu», M60 CoBeplIeHHUs eHCTBUN, TPeAYyCMOTPEHHBIX MOJ-
INYHKTOM «X» I. 7 U MOAIYHKTOM «X» I. 8 CT. 76 ykazaHHOro ®ejepajbHOTO 3aKOHA, eCIU
yKa3aHHble HapylLleHHs JM00 1efCTBUSA COBeplIeHbl J10 JHS r0J0COBaHUs Ha Bblbopax B Te-
YyeHHe YCTAaHOBJIEHHOI'0 3aKOHOM CPOKa MOJIHOMOYUM OpraHa rocylapCTBEHHOU BJIAaCTH UJIU
opraHa MeCTHOr'0 CaMOYIpaBJiIeHUs], B KOTOpble Ha3HAa4eHbl BbIOOPHI, JIMOO JOKHOCTHOTO
JINILQ, AJ151 N30paHus KOTOPOro Ha3HAa4YeHbI BbIOOPHI.

3aKOHOATEeJIbCTBOM B KauyeCTBe OrpaHUYEeHUsI MIACCHBHOTO U30MpaTeIbHOTO IIpaBa
NpeAyCMOTPEH TAaKXe LieH3 HeM36MpaeMOCTH, TO eCTb HEBO3MOXKHOCTH [l JiMLia 6asio-
TUPOBATbCSA KaHAUAATOM. HensbupaeMocTh CBsi3aHa CO CleliMaJbHbIMU OFpaHUYEHUSMHU
JIJ151 oTIpe/ieJIeHHbIX JIUL, KaTeropuu Jivi,

B ¢enepanbHOM 3aKOHOAATE/NbCTBE COJEPKUTCS elle OJHO OrpaHUYEeHHe: NMpHU
HaJIMYUM B OTHOLIEHUU rpaxkAaHuHa Poccuiickoil Penepanu BCTYNUBLIETO B CUJY pe-
IIeHUs Cy/a O JIMIIEeHHUH ero NpaBa 3aHMMAaTh I'OCyapCTBEHHbIE U (MJI1) MYHULUTIAJbHbIE
JIOJDKHOCTHU B Te4YeHHUe ONpe/ieJIeHHOTO CPOKa 3TOT FPpaXkJaHWH He MOXeT ObIThb 3aperu-
CTPUPOBAH B KayeCcTBe KaH/W/JaTa, ec/M rojloCOBaHHWe Ha BblOOpax B OpraHbl rocyzap-
CTBEHHOM BJIACTH, OpraHbl MECTHOTO CaMOyNpaBJIeHUsI COCTOUTCS [0 UCTeUYeHUs YKa3aH-
HOT'O CPOKa.

TakuM ob6pasoM, AJs1 peanv3alii MacCUBHOTO U30MpaTeJbHOr0 MpaBa BBOAATCSA
OrpaHUYUTEJIbHbIE LieH3bl (MSITb OCHOBHBIX LIEH30B): I|€H3 TpPaKJAaHCTBA, BO3PaCTHOU
IleH3, LIeH3 JeeCloCOOHOCTH, LieH3 CyJUMOCTH U 1jeH3 oceyiocTu. Kpome 3Toro, poccuii-
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CKOMY 3aKOHO/JATeJIbCTBY CBOMCTBEHHBI U JOMOJIHUTEJIbHbIE YCJOBUS: 3AMPEThI, pacllu-
pAILMe LeH3 CYAUMOCTH, IPUBJIeYeHNU K a[]MUHUCTPAaTUBHON OTBETCTBEHHOCTH, Hapy-
HIeHUs U36UpaTeJbHOT0 3aKOHOJAaTebCTBa.

Takxe mpakTU4ecKHd BO BCeX 3apyOeKHbIX CTpaHaxX NpaBO M30UpaTbh U ObITb M3-
OpaHHBIM MMeeT OTPaHUYeHHUs WM LieH3bl. PaccMoTpUM JjlaHHbIe TpeboBaHUA AJis U30U-
paTeJieil 6oJiee NOAPOGHO.

— Bo3pacm. JlaHHbBIH LIeH3 03HAYa€eT, YTO MPaBOM Y4acTHs B BbIOOpaxX MOXKeT 006.1a-
JlaThb TOJIbKO JIMIIO, IOCTUTIIee ONPeieIEHHOTO BO3pacTa.

B HauaJsie npouIOro CTOJNETHUA MHOTHE TOCyZapCTBa YCTaHABJIWBAJIU OrpaHUYEeHUS
110 BO3PAcCTy /Jisl yyacTus B Bbibopax: 20-25 JieT. ITO NpUBEJIO K TOMY, UTO JOBOJIbHO IIU-
poOKasi poc/oiKa MOJIOJEXHU ObLJIa OTCTPAaHEHa OT y4acTHUs B MOJUTUYECKOU )KU3HU IOCY-
JapctBa. OgHako nocsie BTopoil MHpoOBOM BOWHBI M30UpaTe/bHBIA BO3pPAaCT CTajJ CHHU-
KaTbCA. B HeKOTOpBIX rocyfapcrBax cermyac oH cocrtasssgeT 18 set, B gpyrux — 21 rof
(Taxke mpefycMaTpUBaeTCs BO3pPacTHOe JieJleHue JJIs1 aKTUBHOTO M MMAaCCMBHOTO M306upa-
TeJIbHOTO NpaBa).

— Ocedsnocmb. [laHHBIN LleH3 yCTaHAaBJAMBAEeT OrpaHUYEHUs 110 BpeMEeHU MPOKUBa-
HUS FpakJaHVWHA Ha TEPPUTOPHUU TOU MJIUM UHOU MECTHOCTH, [JI peaju3aldi UM CBOETO
M36UpaTe/IbHOTO IpaBa. MHOrue 3apyOekHble TOCyJapCTBa YCTAaHABJIMBAKIOT JAaHHbIU
IleH3, 0/JHAKO Ha NpaKTUKe OH NPUMeHsSeTCs C HEKOTOpbIMU ocobeHHOCTAMU. Hanpumep,
YTOObI NOJYYUTh aKTUBHOE M36HUpaTe/bHOE IPAaBO Ha BbIOOpaxX B MapJlaMeHT, HE0OX0 -
MO NOCTOSIHHO NPOXKHUBATh Ha Ollpe/ieJIeHHOW TEPPUTOPUH.

KpoMe BbillleHAa3BaHHBIX L1€H30B, OT/AeJbHbIE TOCYAAPCTBA YCTAaHABAMBAIOT U PAJ
JIpyTUX 3alpeTOB Ha OCYLleCTBJIeHHe IpaXkiaHaMU CBOero u36upaTeibHOTO MpaBa. ApKum
IpUMEPOM SIBJISIETCS TaKasl KaTeropus rpaxk/laH, Kak BOEHHOCJIYalllie, B OCHOBHOM -
pALOBBIE U JIMIIA MJIAJIIEro KOMaHAHOro coctaBa. OTesibHbIEe TOCYAapCTBa OTAMYAOTCH
TeM, YTO YCTAHABJMUBAIOT JJIs CBOMX M30UpaTesied Tak Ha3blBaeMble «HeCTaHJApTHbIE
1 eH3bl»: HanpuMep, cT. 48 Konctutynuu Utanuu npeasycmaTpuBaeT JWllIeHUs U36Hpa-
TEeJIbHOTO IpaBa «B CJy4asx COBeplLIeHHUs HeJOCTOMHBIX NOCTYIKOB, YKa3aHHbIX B 3a-
KOHe» [6].

HApyrum npumepom sisieTcsa CIIA. Hanpumep, B 3aKOHOaTe/bCTBe HEKOTOPBIX
TaToB — Asla6aMbl, KoHHeKTHKYyTa U JlyH3uaHbl, yCTAHOBJIEHO [JOBOJIbLHO CyO'b€KTUBHOE
TpebOBaHHWe K HM30MpaTesl0: HEOOXOJAMMO Ha/IM4Me «Xopollero xapaktepa». Ho cyme-
CTBYIOT TOCY/1apCTBa, B KOTOPBIX IPOMCXOJUJIH LieJible JUCKPUMHUHALUM U3bupaTesend 1o
NPUHLMITY HAIMOHAJIBHOW U PaCOBOM NPUHA/JIEKHOCTH: HAllpuMep, BIJIOTh 70 1994 roga
B I0>xxHO-AdpukaHcKkol PecniybiviKe 110 «3aKOHY» KOpeHHOe HaceJleHHe CTPaHbl He UMeJIo
HUKAaKUX U36UpaTebHbIX IPaB.

B 3akyroyeHun xoTesioch Obl NmpoiuTHpoBaTh K.B. ApaHoBckoro: «IIpuHuuN Bce-
06111ero U36MpaTeJbHOTO MpaBa BJAOXHOBJISET OXUJAHUS CIPaBEJJIMBOCTH, OT KOTOPOU
HU OJJHO OOIECTBO He MOCMeeT OTKPBITO OTPeYbCs, a CIPaBeAJMBOCTb YaCTO CBSA3bIBAIOT
VMEHHO C paBEHCTBOM IIPaB... UZes BCeobIero u3bupaTeJbHOro NpaBa nokasaJja cebs Kak
JIOKOMOTUB He 6ecCIlOpHOTO, HO BCe Ke nporpecca. Bceobuiee nu3buparesbHOe NpaBo CTa-
JIO TTOYTH YHUBEPCAJIbHOU LIEHHOCTbIO, U 0TKa3 OT HEro He TOJIbKO HeJJOMyCTUM, HO U 00'b-
eKTHBHO HEBO3MOXeH» [4, c. 25].

Takum o6pas3oM, UCXOAs U3 BCErO BbILIEU3JIO)KEHHOI'0, MOXXHO CJleJIaThb BBIBOJ,
0 TOM, YTO [AaCCUBHOE M30UpaTeJbHOE MPABO UMEET CJA0XKHYI0 MPaBOBYI0 MPUPOAY MO-
pAZloK peasd3anuu. Hapsay ¢ 3TUM, OHO XapaKTepu3yeTCsl TeM, YTO MOXEeT BbICTYINATh
O/IHUM U3 BaXKHEMIINX UHCTPYMEHTOB OCYILeCTBJIEHHS NPHUHIIMIIOB HAPOJOBJIACTUSA U IIpa-
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BOBOTO rOCy/lIapCTBa, 3aHUMAIIIUX [[EHTPAJbHOE MECTO B CUCTEMe OCHOB KOHCTUTYIIU-
oHHoOro ctpos Poccuiickoit ®Pepepanuu. UHCTUTYT NacCUBHOTO MU36MpaTeJbHOI0 NpaBa
omnpejesisieT CTeleHb MOJUTUYECKOU CBOOO/bI B 0OIIIeCTBE, A TAKXXe KOHCTUTYIIMOHHO -
IPaBOBOM CTATyC YesioBeKa U rpaxkZaHuHa B P®. B ero ocHoBe HaxoAsATCSA NPUHLUIIBI,
OoTpakarlue HauboJiee BakKHble aClEKThl OpraHU3al i U NpoBeJileHUs1 BbIGOPOB.
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INSTITUTE OF PASSIVE ELECTORAL LAW IN ELECTIONS
TO GOVERNMENT BODIES IN THE RUSSIAN FEDERATION

Artur A. Smirnov*
Ismagilov Rashid F. Ismagilov™

Annotation. The article analyzes the institution of passive suffrage in elections
to government bodies in the Russian Federation. The choice of this topic is due to the
fact that the exercise of passive electoral rights in the Russian Federation ultimately de-
termines the choice of candidacy for a public official. At the same time, the implementa-
tion of passive electoral rights is possible only in conditions of interdependence of the
entire system of constitutional rights and freedoms of Russian citizens.

Therefore, theoretical studies of the legal nature of passive suffrage as
a type of fundamental rights and freedoms of the individual, its place in the system
of constitutional rights, freedoms and duties, and the principles of their regulation
are very relevant.

Key words: Constitution of the Russian Federation; state power, passive
suffrage, elections, rights and freedoms of citizens.

According to the Constitution of the Russian Federation [1], Russia is “a democratic fed-
eral legal state with a republican form of government.” The bearer of sovereignty and the only
source of power in the Russian Federation is its multinational people. Free elections should be
considered one of the forms of direct manifestation of people's power. Among other things, the
Constitution of the Russian Federation establishes the right of citizens of the Russian Federa-
tion to elect and be elected to government bodies and local government bodies. Through the
exercise of electoral rights, the entire system of representative bodies in the Russian Federa-
tion is formed, all key positions in public authorities are filled. Thus, voting rights are an im-
portant tool for the implementation of constitutional principles.

The subjective electoral rights of citizens of the Russian Federation determine the
level and degree of political freedom of citizens in society and directly influence the consti-
tutional and legal status of a person and a citizen.

The study of the problems of the theory and history of Russian electoral law, the
content of the electoral rights of citizens of the Russian Federation at various stages of the
electoral process is reflected in the works of such scientists as: S.A. Avakyan, M.V. Baglay,
R.T. Biktagirov, S.V. Bolshakov, N.S. Bondar, L.B. Borisov, V.I. Vasiliev, Yu.A. Vedeneeyv,
A.A. Veshnyakov, V.V. Gabrielyan, A.G. Golovin, V.P. Gorbunov, Yu.A. Dmitriev, M.V. Klochkov,
S.A. Komarov, S.F. Platonov, E.S. Shugrina et al.

The origins of modern elections began in Ancient Greece and Ancient Rome. The will
of the people, expressed by voting, had the force of law. In Ancient Greece, secret balloting
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was used by lot using white and black beans. White beans were used to vote for, black
beans were used to vote against.

Passive suffrage has come a long way in its development. Its development was influ-
enced by the zemstvo reform. It made it possible to provide citizens with a set of political
rights and form the basis of electoral law. At the same time there was a departure from ab-
solutism. Revolutions taking place in the country at the beginning of the 20th century. also
left their mark on the scope of passive suffrage. At that time, the processes to improve it
were suspended by the Bolsheviks, who carried out a return to the previous principles in
the electoral system. However, closer to the middle of the 20th century. With the adoption
of new constitutions, the situation changed. Contribution to the development of passive
suffrage was made through the development of special regulations and the establishment
of new representative bodies.

Currently, in the Russian Federation there is an orderly system of legal regulation of
passive electoral law, which was built thanks to the rich historical experience of its devel-
opment. The implementation by citizens of passive suffrage follows [7, p. 261] considered
one of the most important conditions for the implementation of the principle of democracy
in political and legal life.

Generally accepted electoral standards guarantee equality of passive suffrage, first
of all, by the fact that candidates are subject to equal requirements for their nomination
and registration.

For example, paragraph 6 of Article 9 of the Convention on Standards of Democratic
Elections, Electoral Rights and Freedoms in the CIS Member States states that genuine elec-
tions presuppose equal and fair legal conditions for the registration of candidates, lists of
candidates and political parties; “Registration requirements must be clear and not contain
conditions that could give rise to discriminatory privileges or restrictions. Arbitrary or dis-
criminatory application of rules on the registration of candidates, lists of candidates and
political parties is not allowed” [10].

But, despite the fact that Russian election legislation regulates in detail the process of
registering candidates, it would be erroneous to say that in practice there are no difficulties
during the election process - both for representatives of election commissions at various levels
and courts, and for citizens themselves who want to implement their passive suffrage [2, 3].

Legal restrictions on the rights of citizens are a natural and logical element of their
legal status. This also gives a clear understanding of the degree of civilization of a particular
society and serves as an indicator of its legal capabilities and level of legal development
[11, p. 102].

In this regard, the scientific literature rightly points out that the purpose of limiting
the rights and freedoms of citizens and a kind of prevention of possible contradictions is to
find a reasonable compromise between social necessity and the interests of the owner of
the rights [9, p. 26].

Consequently, legal regulation of the grounds and conditions for possible re-
strictions on rights and freedoms is inevitable, which is necessary to ensure the compatibil-
ity of individual freedom with the good of society, and the good of society with personal
freedom [8, p. 309].

In accordance with Art. 4 of the Federal Law of June 12, 2002 “On the basic guarantees
of electoral rights and the right to participate in a referendum of citizens of the Russian Fed-
eration” [3] a citizen of the Russian Federation who has reached the age of 18 years has the
right to be elected as a deputy of the representative body of a municipal formation, and up-
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on reaching age established by the Constitution of the Russian Federation, federal laws,
constitutions (charters), laws of the constituent entities of the Russian Federation, to be
elected as a deputy of a legislative (representative) body of state power, an elected official.

It is obvious that different age limits have been established for subjects of electoral
legal relations, which is a distinctive feature of the essence of the content of the legal per-
sonality of electoral law.

Citizens declared incompetent by a court or held in prison by a court sentence do
not have the right to be elected.

L.V. Starodubtseva argues, for example, that these restrictions can be permanent or
temporary. Incapacitated persons are rarely recognized as capable and their rights are re-
stored. The restriction for them may be permanent. Punishment for committing a crime as
a basis for restricting passive suffrage is temporary [12, p. 25].

Citizens of the Russian Federation who have citizenship of a foreign state or a resi-
dence permit or other document confirming the right to permanent residence of a citizen of
the Russian Federation on the territory of a foreign state do not have the right to be elect-
ed. These citizens have the right to be elected to local government bodies if this is provided
for by an international treaty of the Russian Federation.

Restrictions on passive voting rights related to the location of the place of residence of
a citizen of the Russian Federation in a certain territory of the Russian Federation, including
requirements for the duration and period of residence of a citizen of the Russian Federation
in this territory, are established only by the Constitution of the Russian Federation.

In educational literature these qualifications are called “basic” [5, p. 150].

However, there are also “additional” ones, which, as a result of the amendments and
additions to the federal legislation dated February 21, 2014, have a fairly extensive place.

Citizens of the Russian Federation do not have the right to be elected:

a) those sentenced to imprisonment for committing grave and (or) especially grave
crimes and having, on the day of voting in the elections, an unexpunged and unexpunged
conviction for these crimes, including those sentenced to imprisonment for committing se-
rious crimes, the conviction of which was expunged or expunged, before the expiration of
ten years from the date of removal or expungement of the criminal record, as well as those
sentenced to imprisonment for committing especially serious crimes, the criminal record of
which was expunged or expunged, until the expiration of fifteen years from the date of ex-
pungement or expungement of the criminal record;

b) those convicted of committing crimes of an extremist nature, provided for by the
Criminal Code of the Russian Federation, and having, on the day of voting in the elections,
an unexpunged and outstanding conviction for these crimes, if such persons are not cov-
ered by subparagraph “a”;

c) subjected to administrative punishment for committing administrative offenses
under Art. 20.3 and 20.29 of the Code of the Russian Federation on Administrative Offenc-
es, if voting in elections takes place before the end of the period during which the person is
considered subject to administrative punishment;

d) in respect of which a court decision that has entered into force has established
the fact of violation of the restrictions provided for in paragraph 1 of Art. 56 of the Federal
Law of June 12, 2002 “On the Basic Guarantees of Electoral Rights and the Right to Partici-
pate in a Referendum of Citizens of the Russian Federation”, or performing the actions pro-
vided for in subparagraph “g” of paragraph 7 and subparagraph “g” of paragraph 8 of Art. 76
of the said Federal Law, if the specified violations or actions were committed before voting
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day in the elections during the statutory term of office of the state authority or local gov-
ernment body for which elections are scheduled, or of the official for whose election elec-
tions are scheduled.

The legislation also provides for the qualification of non-electability, that is, the impos-
sibility of a person to stand as a candidate, as a restriction on passive suffrage. Non-electability
is associated with special restrictions for certain persons and categories of persons.

Federal legislation contains one more restriction: if there is a court decision that has
entered into force in relation to a citizen of the Russian Federation depriving him of the
right to hold state and (or) municipal positions for a certain period, this citizen cannot be
registered as a candidate if the vote in the elections to state authorities and local govern-
ments will take place before the expiration of the specified period.

Thus, to implement passive suffrage, restrictive qualifications are introduced (five
main qualifications): citizenship qualification, age qualification, legal capacity qualification,
criminal record qualification and residence qualification. In addition, Russian legislation is
characterized by additional conditions: prohibitions that expand the qualifications for
a criminal record, bringing to administrative responsibility, violations of election legislation.

Also, in almost all foreign countries the right to vote and be elected has restrictions
or qualifications. Let's look at these requirements for voters in more detail.

Age. This qualification means that only a person who has reached a certain age can
have the right to participate in elections.

At the beginning of the last century, many states set age limits for participation in
elections: 20-25 years. This led to the fact that a fairly wide layer of young people was ex-
cluded from participation in the political life of the state. However, after World War II, the
voting age began to decline. In some states it is now 18 years old, in others it is 21 years old
(an age division is also provided for active and passive suffrage).

Settlement. This qualification establishes restrictions on the time a citizen can live
on the territory of a particular locality in order for him to exercise his right to vote. Many
foreign countries establish this qualification, but in practice it is applied with some peculi-
arities. For example, in order to obtain active voting rights in parliamentary elections, you
must permanently reside in a certain territory.

In addition to the above-mentioned qualifications, individual states establish a number
of other prohibitions on citizens exercising their right to vote.

A striking example is such a category of citizens as military personnel, mainly pri-
vates and junior officers.

Some states differ in that they establish so-called “non-standard qualifications” for
their voters: for example, Art. 48 of the Italian Constitution provides for deprivation of the
right to vote “in cases of committing unworthy acts specified in the law” [6].

Another example is the USA. For example, the legislation of some states - Alabama,
Connecticut and Louisiana, establishes a rather subjective requirement for a voter: they
must have “good character”.

But there are states in which entire discrimination of voters took place on the basis
of nationality and race: for example, until 1994 in the Republic of South Africa, according to
the “law”, the indigenous population of the country did not have any voting rights.

In conclusion, I would like to quote K.V. Aranovsky: “The principle of universal suf-
frage inspires expectations of justice, which no society dares to openly renounce, and jus-
tice is often associated precisely with equality of rights... the idea of universal suffrage has
shown itself to be a locomotive of not indisputable, but still progress. Universal suffrage
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has become an almost universal value, and abandoning it is not only unacceptable, but also
objectively impossible” [4, p. 25].

Thus, based on all of the above, we can conclude that passive suffrage has a complex
legal nature and implementation procedure. Along with this, it is characterized by the fact
that it can act as one of the most important tools for implementing the principles of democ-
racy and the rule of law, which occupy a central place in the system of foundations of the
constitutional system of the Russian Federation. The institution of passive suffrage deter-
mines the degree of political freedom in society, as well as the constitutional and legal sta-
tus of a person and citizen in the Russian Federation. It is based on principles that reflect
the most important aspects of organizing and conducting elections.
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ITPOBJIEMA ®OPMbI IPABOOTHOIIEHHUA
B PABOTAX 10.1. TPEBLIOBA

AHHOmayusa. B cmamve paccmampueaemcst HayuHast no3uyusi npogec-
copa I0.U. I'pesyosa omHocumenbHO hOpMbl NPABOBO20 OMHOWEHUS], KOIMOPYIo
OH Haxodu/ 8 UCMOKAax NOHUMAHUSI Npasa 8 06BeKMUB8HOM U CY65eKMUBHOM
CMbICAAX, pa3/u4ds npaso 8 WUPOKOM U Y3KOoM cocmosiHusix. HccaedosaHue
codepycanus u ghopMmbvl, CO6CMBEHHO, NPABOBO20 06U ECMBEHHO020 OMHOWEHUS,
paccmampusaemcst 10.U. I'pesyo8biM 8 Kauecmse 0mMHOCUMEALHO CAMOCMOS-
me/IbHO20 peaJ/bHo20 s8/1eHuUsl, 061adaruje2o0 c80UM HEeNoCpedCmeeHHbIM CO-
depicaruem u hopmotl.

Kawouesswle cnoea: npasosoe omHouweHull, gopma npasosozo OmHo-
weHusl, codepicavue npasogoz2o OMHOWEHUS, peaau3ayusi npasa, cybseKmus-
Hoe npagso, 06seKMuU8HoOe Npago, CMpyKkmypda npasogo2o OMHOWEHUsl.

TeopeTuueckuil aHa/JU3 KaTeropuu MpaBOOTHOLIEHHE BOOOIE, ero popMbl — B 4aCT-
HOCTH, 3aHMMaeT 3HAYUTeJbHOEe MeCTO B Hay4yHOM Hacieguu lO0.U. 'peBLoBa, KOTOpBIX
CYUTAJI, YTO KUMEHHO N0 GopMe MOXKHO pa3/iuvyaThb U KJacCUPUIMPOBATH pa3IU4HbIe BU-
Jibl 0OLIeCTBEHHbIX OTHOIIEHUH. 3HAKOMCTBO C GOPMOM OTHOLIEHUS] CHOCOOHO YCUIUTH
y0exIeHHOCTb B TOM, YTO JJaHHBIM BU/i OTHOLIEHUM HAaXO0JUTCSA Ha CTaZAUU GPaKTUYECKOTo
0011leCTBEHHOTO OTHOIleHUs. Hanpumep, ropuuueckue oTHoueHus, — nucan H0.U. I'pes-
I10B, C TOYKH 3peHUs UX GOPMBbI, UMEIOT IPKO BBIPAXKEHHYIO TEHJEHILUIO K TAKOMY NOpsAJ-
Ky OCYLLeCTBJIEHUSl B3aUMOJENUCTBUSA (ero CTOpoHaMH), IpU KOTOPOM Ha NepefHUH IJIaH
BBIXOJAT CJeAylolide NPU3HAKU: NPeJBUAUMOCTDb (IpeicKa3yeMoCTh) pe3yJsbTaTa B3au-
MO/JIe¥CTBUS, ONIpe/le/IeHHOCTb NI0OBe/IleHUs CTOPOH TAaKOro oTHouleHus, ¢opMa TaKoro oT-
HolLIeHUs1 obecrnieyMBaeT BO3MOXKHOCTb B MOC/eAYIOLIEM J0Ka3blBaTh HapylleHUe OJHOU
CTOPOHOM NOpsiKa B3aUMO/eMCTBHS, pABEHCTBO CTOPOH BO B3aUMOJieMcTBUM» |3, c. 18].

" ChicoeB Bragumup AneKcaHAPOBHY, acCNMpPaHT Kadepbl TEOPHH M HCTOPUHM FOCYAPCTBa U Ipa-
Ba YacTHOro o6pa3oBaTe/bHOrO YYpeXJeHHUsl Bbiciiero obpaszoBanus «lOpuaudyecknii uHCTUTYT» (CaHKT-
[leTep6ypr). E-mail: matgip2017 @yandex.ru

Hayunblit pykoBoauTenb - KomapoB Cepreit AsiekcanapoBud, [Ipe3uieHT MexxperuoHaabHoOH ac-
COLlMAllMM TeOPeTUKOB I'0CyAapCcTBa M NMpaBa; HAyYHbIH PYKOBOAUTENb YacTHOr0 06pa3oBaTeJbHOTO yupe-
XJleHus Bbicliero obpasoBaHus «l0puguueckuit uHCTUTYT» (CankT-IleTepbypr); npodeccop kadephl Teo-
puM rocyjapcTBa U npaBa MHCTUTYTa npaBa YPUMCKOro YHHMBepPCUTeTa HayKW M TexHoJsiorui. E-mail:
SVKomarov2008@yandex.ru.

" HrunaTtbesBa CBeT/1aHa BUKTOpOBHA, mpodeccop CaHKT-IleTepGyprckoro BoeHHOro opzeHa JKy-
KOBa MHCTHUTYTAa BOWCK HALlMOHA/IbHOU rBapauu Poccuiickoit ®enepanuy; npodeccop kadeapbl MyOJIUIHOTO
npaBa MHCTHUTYTa TeXHOJIOTUH NpeANpUHMMAaTeJbCTBA U NpaBa PefepalbHOTO TOCYyJapCTBEHHOI'O aBTO-
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HbIH YHUBEPCUTET a3POKOCMHUYECKOTO MPUGOPOCTPOEHHUS», JOKTOP IOPUAMUECKUX HayK, npodeccop. E-mail:
matgip2017 @yandex.ru

192



Theory of State and Law

OpUTMHANBLHOCTD €ro CY>KJIEHUNA OTHOCUTEJNbHO POPMbI IPABOOTHOLIEHUS CELyEeT
VCKaTb B UCTOKax MOHUMaHHUSA NpaBa B 00beKTUBHOM U CyO'b€KTHBHOM CMBICJAX, IJle OH
pasJ/iMyaeT NpaBo B IIMPOKOM U Y3KOM COCTOSIHUSX. [1o/1 MpaBOM B WUPOKOM CMBbICJIE CJIOBA
[0.U. I'peB1OBBIM MOHUMAIOTCS PUAUYECKHE NTPaBa U 06513aHHOCTH (Cy6'beKTHBHOE Mpa-
BO), COGCTBEHHO NPaBOBble HOPMbI (06'bEKTHBHOE NPaB0), TPaBONPHUMEHEHHUE, OCYLECTB-
JiieMoe OpUAUYECKUM MNepcoHasoM (CyAbH, aJiBOKAThbl, MPOKYPOPbl, TOCyJapCTBEHHbIE
YMHOBHUKH, IPUMEHSIOLME TPAaBOBble HOPMbI), U OpUAUYecKUe yupexaeHus. [log npa-
BOM B y3KOM CMBbICJIE CJIOBA OH NIOHHWMaJl TOJIbKO 00'b€KTHBHOE MPaBO.

I0.U. T'peB1OB, KaKk U GOJILIIMHCTBO COBPEMEHHBIX YYE€HbIX, CyO'bEKTHBHOE MPaBO
Y I0pUJHUYECKYI0 0053aHHOCTD, peasru3yeMble B IPAaBOBOM OTHOLIEHUH, CUYMTAJ HEOTbEM-
JIEMbIMHU €ro 3JieMeHTaMH, J0NycKas, YTO CyO'beKTHBHOE MpaBO HEOOXOAMMO He BcCerza
paccMaTpUBaTh TOJBKO B Ka4eCTBe 3JIEMEHTA NMPAaBOOTHOLIEHHWH. JTO O0ObACHAETCH TeM,
YTO OHO MOKET pea/n30BbIBAaThCS BHE MPABOOTHOLIEHHH, B paMKaX peaJbHbIX IPaBOBbIX
00611ecTBEHHbIX CBs3el. 0puaryueckre npaBa U 0653aHHOCTU B MPABOBBIX OTHOIIEHUSX,
onpezesisIl0T OCHOBHOEe CBOeobpa3ue Jilo601 pa3HOBUHOCTU 00IeCTBEHHBIX OTHOILIEHUU
B CWJIy TOTO, YTO OHU «OTJIMBAIOTCA» B POPMY HOPUJUYECKOTO OTHOILEHUS], OXpaHSIEMYIO roc-
YAApPCTBOM, OTCIO/IA ieJlaeM BbIBO/JI, YTO OH IOHHUMAET CyO'beKTUBHOE MPABO U IOPUAUYECKYIO
00513aHHOCTB (A0/KHOE NOBeJleHWe) Kak ¢opMy MPaBOBOro OTHoLIeHUs [4, c. 120].

Takoi nojxo/ B OPUAUYECKOHN JINTEPATYpe He BCTPETUJ OLHO3HAYHOU MOALEPHK-
KU, 160 OOJIBIIMHCTBO TEOPETUKOB roCyZapCcTBa U NpPaBa, /1a U CIelMalruCcTOB OTpacaeBbIX
IOpUIMYECKUX HAYK CYUTAKT CyO'bEKTHBHbIE OPUAWYECKHE MpaBa U 00SI3aHHOCTH HeE
dopmMoii, a coepkaHreM paBooTHoweHuUd [8, ¢. 257; 10, ra. 3 § 1; 14, ra. 1]. C.C. Anekce-
eB OblJI YBEpPEH B TOM, UTO CyO'b€KTUBHOE NPAaBO U IpUJUYecKass 00513aHHOCTb 00pasyloT
«IOPUAUYECKOE» COJIepXKaHUe, B OTJIHMYUE OT «MAaTEPHUAJbHOTO», 0/, KOTOPbIM B JaHHOM
c/ydyae MOHUMaeTCs NOBeJleHUe CYyO'beKTOB OTHoIIeHus [1, c. 256, 301]. Tak, B 4aCTHOCTH,
P.0. Xanduna nucana: «HccnefpoBaHue peasbHOrO NOBeJEHUS] YYAaCTHUKOB NpPaBOOT-
HOILIEHHUS C UX IPaBaMU M 00513aHHOCTSIMU pacKpbIBaeT COOTHOIIEHHE GOPMBI U COJieprKa-
HUSI, COOTBETCTBHE pea/bHOr0 MOBEeJEHUs] YCTAaHOBJEHHOU NpaBOM Mojenn». VHbIMU
CJIOBAaMHM, OHA BbICKA3bIBAETCS 3a IOPUAMYECKHA 3HAYMMOeE MOBeJieHUe B KayeCcTBe COJep-
»KaHUs paBoOTHouleHuA [8, c. 257].

[IpeaBapsii HemocpeACTBEeHHbIM aHalu3 (OpPMbl OPUAUYECKOTO OTHOIIEHHS,
[0.U. 'peB1OB fies1aeT HECKOJIBKO BBOJHBIX 3aMeYaHUU.

Bo-nepsvix, oH cunTaeT, 4TO PpUI0COPCKUE KAaTerOpUU «CoJep:KaHue» U «popmar
B [I03HAaHUH OOILECTBEHHBIX OTHOLIEHUM MOTYT UCI0JIb30BAaThCS B HECKOJIbKUX aCleKTax.
B oaHOM ciydyae ¢ UX NMOMOILIbIO NMPOCAEKHUBAETCSA CBSA3b M B3aUMOJIEMCTBUE GA3HUCHBIX
Y Ha/ICTPOEYHBIX CUJI, TZe NlepBble ONpe/essiloT B OCHOBHOM U I'JTaBHOM XapaKTep BTOPBIX.
CooTHouIeHHe 6a3uca U HAJCTPOUKH, BCKPbIBAEMOE B 3TOM CJiy4yae, 3TO OJJMH U3 BO3MOXK-
HbIX aCIEeKTOB COOTHOLIEHUS cojepKaHUsl U (OpMbl, IPUYEM OOJIbIlIE OTHOCALIUAMNCS
K 0011eCOLIM0JIOTMYEeCKOMY IJIAaCTy MO3HaHu4 [5].

Bo emopom cayuae, ccolnasicb Ha U. Cabo, OH MUIIET, YTO, UCIIOJIb3ysl 3TH KaTero-
pUH, MOKAa3bIBAlOT COOTHOLIEHWE CaMHUX HaJACTPOEYHbIX SIBJIEHUU C yYETOM YXKe CHelU-
GUKM KOHKpPEeTHOM 06J1acTU Mo3HaHUs. Tak, HaIpuUMep, peub MOXKEeT UATU O HEKOTOPbIX
NOJINTUYECKUX, MOPAJIbHBIX U MP. OTHOILIEHUSAX KaK COJlepKaHHUU U 006 UX IOPUIUYECKOM
BbIpakeHUHU Kak popme [13, c. 22].

HakoHen, Bo3MmoxkeH U mpemuli acnekm, yBepeH H0.M. I'peBiioB. OH nMeeT B BUAY
vccie[joBaHUe CcoZepaHUsi U GOpMbI CaMOro MPaBOBOrO OOLIECTBEHHOTO OTHOLIEHMS,
paccMaTpUBaeMoOro B KaueCcTBe OTHOCUTEJNbHO CaMOCTOSITEJIbHOTO PeasibHOTO SIBJIEHUS],
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006J/1a/1a1011ler0 CBOUM HENMOCPEeACTBEHHBIM coJiep:KaHueM U GOpMOU. ITOT acHeKT CoAep-
»KaHUA U GOPMBbI IPABOBOr0 OTHOLIEHUS 00YCJI0BJIEH TEM, UTO €ro HeoCpeACTBEHHOE CO-
Jlep>kaHue, OyAy4d BCerAa Tak WM MHaye JeTEPMUHUPOBAHHBIM, C OJJHOM CTOPOHBI, Ma-
TepUaJbHBIMU YCJOBHUSMHU, a C APYrod - rocyZlapCTBEHHOM BoJiell (KOTOpas TakXKe OKa-
3bIBA€TCSl, B CBOIO Ovyepesb, 00YCJOBJIEHHON YCAOBUSIMU CYLIECTBOBAHUS), BbICTYIAET,
B KOHEYHOM CYeTe, BCe-TaKu CBOeOOpa3HbIM pe3y/JbTaTOM B3aUMOJEWCTBHS HE TOJIbKO
3THUX, HO Y JONOJIHUTENbHBIX GaKTOPOB, CPeIU KOTOPBIX He NOCJeHEe MeCTO IPHUHA/JIe-
KUT «KBHYTPEHHEMY MeXaHHU3MY OTHOLIEHHUSI».

Ha Ha/Muue y npaBOBOro OTHOILEHUSI CBOETO COZEPXKAHUS YKA3blBAJI0OCh B OPULH-
yeckol U pusocopckon aurtepatype [2; 9, c. 139; 11, c. 423; 15, c. 210]. Tak, C.A. Komapos
1oJ| CoZiep>kaHueM NMPaBOBOr'0 OTHOIIEHUs] IOHUMaeT CyO'beKTUBHbIE NIpaBa U lOpUAUYe-
CKMe 00f13aHHOCTH, KOTOpbIe COCTaBJAKT IOpUJUYECKOe COoZlepKaHve NPaBOOTHOLIEHHH,
T.e. TO, 6€3 Yero HeT U CaMOro NPaBOOTHOLIEeHUS. B NpaBoOTHOIIEHUH TOCyZapCTBEeHHAs
BOJISl, BbIp@XKeHHasl B HOpMe IpaBa, 0N0CpeAyeTcs BoJied YYaCTHUKOB MPAaBOOTHOLIEHHUS.
Biarosaps wopuaMiecKou CBSI3U MpaB U 0013aHHOCTEN CYObeKThI AEUCTBYIOT, pealU3yI0T
CBOU IpaBa M 00513aHHOCTU. ITO 3HAYMUT, UYTO YIIPAaBOMOYEHHOEe U 00513aHHOE MOBeJeHNe
HeoOX0AMMO BXOJUT B COJZeprKaHHe NMPaBOOTHOIIEeHUs. [I[pUHATO rOBOPUTL B 3TOU CBSA3U
0 MaTepUaJIbHOM CO/IEP>KaHUU NPAaBOOTHOLIEeHUS [6, c. 397-398].

[0.U. 'peBLIOB clipaBe//IMBO 3aMevyaeT, YTO HU B KOel Mepe He yMaJIsieTCs 3HayeHue
MaTepuasbHOro ¢pakTopa (MepBOro acnekTa COOTHOILEHHUS coep>kaHusi U GopMbl), U6O
He MOXeT ObITb HUKaKUX COMHEHUH B oNpe/ieJIeHHOM 00YyCJI0BJIEHHOCTHU TPaBOBbIX OTHO-
LIeHUU MaTepUaJIbHBIMH YCJOBUSIMH, OJJHAKO, BEPHO U TO, YTO B TOU WJIA UHOW Mepe, HO
BCer/ia, 3TO BJIMSHME OKa3blBaeTCs He HENOCpPeJACTBEHHBIM, a ONIOCPeloBaHHBIM. «B Heko-
TOPBIX CJIy4asX MaTepUabHble yCA0BUS OKa3blBAlOT BJUSHHUE HA HA/ICTPOEYHbIE IBJIEHUS
He yepe3 KaKue-TO yKe CJIOKUBIIMeCcs OTHOLIEeHHS, a Uuepe3 00liecTBeHHble CBSI3U. Bo3HU-
Kallllie B TaKUX CJy4assX OTHOIIEHUS U eCTb [IPaBOBble OTHOILEHUS], KBIUTABLINEY», TEH-
JIeHIJUI0 pa3BUTHUS MaTepHUa/IbHbIX OTHOLIEHUM MO/ BO3JeicTBHeM mpaBa. [loaTomy, ro-
BOpSl O HEMOCPEJCTBEHHOM COJiep>KaHUU U popMe NMPABOOTHOIIEHUN, MBI HE OTXOJUM OT
YHOMSIHYThIX BbIllE acCleKTOB COOTHOILEHHUS COAepKaHUs U POPMbI, MOCKOJbKY UMeeM
B BUJly COJilep>KaHMeM TaKHUX NPaBOOTHOLIEHUN NOBeJeHUe YYAaCTHUKOB 0O0LeCTBEHHbIX
CBfI3eH, BbI3BaHHBIX K *KU3HU HAJUYHbIM CII0COO0M NpPOU3BOACTBA. [lo cyTu fena, TpeTuit
acleKT eCcTb yryiy0JieHue U B ONpeJieJIeHHON Mepe KOHKpeTHU3alUsl NepBbIX JBYX. M0OXHO
10J1araTh, YTO yHIPOLIeHHbIM NOAX0/, K IPAaBOOTHOLIEHHUSIM KaK TOJbKO popMe NPOU3BOJ-
CTBEHHBIX OTHOLIEHWU IOTOMY Y HETOYEH, UYTO HEJOCTAaTOYHO PEIIUTENbHO YUYUTHIBAET BO
BCeX IpaHfAX HENOCpeJCTBEHHOEe CoJiep)KaHue NMPAaBOOTHOLIEHUHW M UX ClleluPpUYecKyIo
¢dopmy, B rHoceosiornyeckoM mnjaHe B MOAOOHBIX CAy4yasX: MPOUCXOAUT HEONpPaBAAHHBIN
NpsIMOM NepeHoC cofepkaHusl GUI0COPCKUX KaTeTOPUM B KOHKPETHYIO OTpac/b 3HAHUSA
6e3 HeoOXOAMMOro B TAaKHUX CJy4asix UX ONOCPeJOBaHWS M KOHKpPeTHU3aLUU MPUMEHMU-
TeJIbHO K crieliuduKe UccaefyeMoro npegmerta» [12].

CooTHolleHUEe cofiep>kaHUsl U POpMbl SIBJIEHUSI MOXKET ObITb NPAaBUJIbHO IMOHSATO
TOJIBKO NPU y4eTe B3aUMOOOYCI0BJIEHHOTO AENCTBUS KaTErOPUM «Coep:kaHue» U «popmay,
MIOCKOJIbKY coZiep:kaHue He 6ecdopMeHHO, a $popMa siBJEeHUs B OJJHO U TO Ke BpeMs Cyllle-
CTBYET B CAMOM CO/iep>KaHHU U Npe/ICTaBJ/IsSIET HEYTO, BHellHee eMy. CofeprkaHHe eCTb He YTO
MHOE, KaK nepexo/i popMbl coZiepkaHue, a GopMa — nepexo/, cofepkaHus B Gopmy.

PaccmatpuBas ugeun 10.M. I'peBuoBa, 0oTMeTUM, 4TO PpopMa NPaBOOTHOLIEHUS BPSAJ
JIU MOXKeT OBITh MOHSTA JOCTAaTOYHO AeTaJbHO 6e3 yyeTa TeX CBSI3el U epexo/ 0B, 6J1aro-
Jlapsi KOTOPbIM COJiep:KaHue MPosiBsieTcs B popMe, paBHO KaK U 0OpaTHBIX CBSI3€M, KOTO-
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pble GOPMHUPYIOT cOoJiep>KaHUe. YKe Ha 3TOM, JJOCTATOYHO abCTPAKTHOM YPOBHE PaCCYyX-
JleHUH, OTYETJIMBO MPOCTYNAIOT Te 3aTPYyAHEHUs], KOTOPble BbITEKAIOT U3 MO3ULUH, IPU-
3HaIIel coiep>KaHueM TPABOBBIX OTHOIIEHUH IPUAUYECKHEe TPABA U 063aHHOCTH €ro
YYaCTHUKOB. B yacTHOCTH, BecbMa 3aTPyAHUTEJNbHO AaTh OTBET Ha BONPOC, KAKUM 06pa-
30M B3aMMOCBSI3aHbl B 3TO CJIy4yae cojiep>kaHue U popMa NpaBOBOr0 OTHOLIEHHS, BO UTO
nepexo/iAT MpaBa U 00513aHHOCTH, HA YTO OHU HAIpaBJIeHbl, BO YTO BOIJIOIAKTCA U T.J.
Hy»XHO cka3aTb, 4YTO HEpPeJKO BOIPOC O TOM, UTO COCTaBJisieT GOpMy NMPaBOOTHOIIEHHUS,
CTOPOHHUKH TAaKOMW MO3UIUU BOOOIIE OCTABJISIOT OTKPBITHIM [12].

Copep:kaHueM OOLIECTBEHHbIX OTHOLIEHUH SIBJISAETCA JeATeJbHOCTh (B3au-
MOJ€eHCTBHUE) YYACTHUKOB TAKMX OTHOWEHHUM. ITO 06CTOSATEIbCTBO C HEOOX0JUMOCThIO
00yC/JIOBJIMBAET JPYTOM BaXKHbIM BBIBOJI, YTO MpaBa U 00513aHHOCTH, peasiu3yeMble B Ipa-
BOBBIX OOLIECTBEHHbIX OTHOIIEHUSX, B KOHEYHOM CUeTe MMEIT CBOUM HCTOYHHKOM He-
npaBoBYI0 chepy, OHU KOPEHSITCS B J1eITeIbHOCTH JIIOJIEH, IIPeXK/e BCero MaTepuaJbHOI0
XapakTepa. JTO 3HAUMUT, YTO 3aKpelJieHHe B HOpMax IMpaBa HWPUJUUYECKUX MPABOMOYUMN
U 00513aHHOCTEN He sIBJsieTCs camollesblo. OHO Bcerja CBs3aHO C OOILeCTBEHHOU Jesi-
TEJIbHOCTBIO JIIOZe U uX opraHusauuid. He HopMbl mpaBa NOpOXKJalOT HEOOXOAHUMOCTh
00111eCTBEHHOTO B3aUMO/IeNCTBUS, a, HAPOTUB, TAKOE B3aUMO/IENCTBHE BbI3bIBAET HEOO-
XOJIUMOCTb B TeX WJIM UHbIX IPaBax U 00513aHHOCTSX, UMEIIIUX 00IeCTBEHHOEe 3HaYeHue
Y IOTOMY HYK/JQIOLUXCS B 3aKpeIJIeHUM HOpMaMu 06'beKTUBHOTrO npaBa. [loaToMy B ca-
MOM 0611eM IJIaHe MOXKHO CKa3aTb, YTO GOpMYy MPAaBOBOr0 OTHOIIEHUSI 06pa3yeT TO, YTO
«BBITAJIKUBAETCS» COJieP>KaHUEM, AeATEeNbHOCTbIO JIIOJIEH, TO, YTO MEPEXOAUT U3 COAEpP-
YKaHUS U «IIPOCBeYUBaeT» B popMe.

C Apyroil CTOpPOHBI, AJis1 OOLECTBEHHOW JesTeJbHOCTH XapaKTepHa YIopsio4eH-
HOCTb, YPeryJIMpOBaHHOCTb, OCYyILleCTBJIEHHE ee B COOTBETCTBUM C TeHJEHLUSMU O0Olie-
CTBEHHOTO Pa3BUTHS. M B 3TOM CMbIC/Ie HET U HE J0/KHO ObITh B COI[MAJIUCTUYECKOM 06I1le-
CTBe NIPOU3BOJIbHOM JIeSITe/IbHOCTH, He 3aBUCAIIEN B TOW WM UHOU Mepe OT JiesITeJIbHOCTU
OCTaJ/IbHBIX YJIeHOB 0611ecTBa. C/ieJoBaTe/IbHO, HE NOJKHO ObITh U POM3BOJIBHOI'O UCIOJIb-
30BaHUs GOPM OCYLEeCTBJIEHHUS 0OILeCTBEHHOM JETEbHOCTH, T. €. [IPaB U 06513aHHOCTEH, He
HaXO/ISIIMXCS B ONpe/ieIeHHOM 3aBUCUMOCTH OT CBSI3aHHOCTH UHAMBU/A OOIIECTBOM.

B TakoMm nmoHuMaHuu ¢opma AeATeNbHOCTH JIOJEeNd B OpUarudeckorl chepe ocy-
IIECTBJISIET KOOPAMHAIUIO COBMECTHBIX YCUJIUM, COBMECTHOM JlesiTEJIbHOCTU B HalpaBJie-
HUH, KOTOPO€E OTBeYaeT NPOrPECCUBHOMY PAa3BUTHUIO U ABHKEHHIO COI[UAJUCTUYECKOTO
00611ecTBa K KOMMYHUCTHYECKOMY.

WMes1 B BUJy OTMeEYEHHOE, HAJI0 CYUTATh, YTO B NMPABOOTHOIIEHUH HeJib3sl abco-
JIOTHO OTAEJNUTb TO, YTO NPUHAJIEKUT TOJbKO GOpMe, OT TOr0, YTO UMEET OTHOLIEHUE
TOJIbKO K coJiepkaHuto. Cojiep’kaHHe MOCTOSHHO «IepesuBaeTcs» B ¢opmy, dopma
«yKpolLlaeT» cojep:kaHue. Bce 3To AesaeT BO3MOXKHBIM OOIMI BBIBOJ: COYeTaHUe MpPaB
U 00s13aHHOCTeM 06pasyeT cojieprKaTesibHY0 GopMy MPaBOBOTO OTHOIIEHUS. B oTinyue
oT ¢popMbl MpaBOOTHOLIEHUS, POPMON. MPABOBOM 0OIECTBEHHOU CBSI3U BBICTYIAET COYe-
TaHUe MPABOMOYHM CyO'beKTa CBSI3U CO BCEOOIIMMU O0O6S3aHHOCTSMM KaXKJOro He Hapy-
IaTh MPUHAAJIEXKAlIero eMy npaBoMoyrs. KoHKpeTHoe coyeTaHHe NMPaB U 006513aHHOCTEN
B IPAaBOBOM OTHOUIEHHWH OKa3bIBAETCS MPeAMETHBIM IVJIaBHbIM 06pPa3oM MOTOMY, YTO OHO
obecrneyrBaeT OCYLeCTBJEHUE JIeITeJIbHOCTH B ONpe/ie/leHHONM popMe WM 3aKpelJiseT
JIJIS1 3TOr0 HEOOXOAMMbIE YCIOBUS.

HekoTopoe 3HaueHue /1151 yICHEHUS CJI0’)KHOTO MeXaHU3Ma «CLelJIEHUsI» CoJiepiKa-
HUSA U GOpPMBI MPABOBOTO OTHOLIEHUSI MOXKET UMETh pa3/iMueHue 8HympeHHel U eHewH el
$opMbI MPaBOBOT'0 O6IIECTBEHHOr0 OTHOLIEHUs. BHyTpeHHsss dopMa - 3TO MPaBOMOYUS
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Y 10pUnvecKre 006513aHHOCTH CyO'beKTOB NPAaBOOTHOILEHHUS, T. €. BO3MOXXHOE U J0JDKHOE
nosesieHue. ToyHee, BHyTpeHHIOI0O pOPMY IpPaBOOTHOLIEHUS oOpasyeT crnenupHUyecKoe
coyeTaHHe IPAaBOMOYUH U IOPUANYECKUX 0013aHHOCTEN ero cyo'beKTOB. X aHa/In3 MOXeT
N0Ka3aTh, HACKOJIbKO COJiepXKaHHWe NMPaBOBOro OTHOLIeHUs (peasbHOe B3aWMO/JelCcTBUE)
COOTBETCTBYeT BO3MOXXHOMY WJIA JOJ/DKHOMY, IpeANMCAHHOMY HOPMOM OOBEKTHBHOIO
NpaBa, C APYroil CTOPOHbI, HACKOJbKO UMMaHEHTHO ¢popMa 3aKpeIsieT (epexouT) co-
Jiep>)KaHue C TOYKH 3peHUs OTpakeHUs GOpPMOM CTpeMJIEHHU B3aMMOJEUCTBYIOIIUX CTO-
POH U NpeJUCcCaHUi 3aKOHOAATeIs.

[Ton BHewiHel GOpPMOU OTHOLIEHUS] MOXXHO MOHUMATh NMOPAAOK (YCJIOBUS) COBEP-
IIeHUs1 oNpesie/IeHHbIX delicmaull B opuaudecKkor cdepe, KOTOPBIH, KaK PaBUJIO, }KECTKO
perjlaMeHTUpPOBaH NpaBoM. BHelHAsA ¢popMa oKa3blBaeTCs HENOCPeACTBEHHO COOTHECEH-
HOH C 1opujndeckuM ¢pakToM. OcTaHOBUMMCA Ha npuMepax. C TOUKU 3peHHUs COAepKaHUA
NpaBOOTHOLIEHMe 3aliMa NIpe/iCTaBJ/IseT, COO0M peasbHYI0 Nlepeady 3aMMOiaBLeM Jpyron
CTOpPOHE (3aeMIUKY) ONpe/ieIEeHHOM CYMMbI JIeHET UJIW Bellly, OnpeeieHHON POJ0BbIMU
NpU3HAKaMHy, a 3aeMIIUK 0053yeTCs BO3BPATUTb U BO3BpAILdeT TAKYIO e CyMMYy JeHeT
(nn 06ycaOBJIEHHOE COTJIallleHUEM) UJIM PAaBHOE KOJIMUECTBO Belllel TOTO XKe poJia U Ka-
yecTBa (cT. 269 'K PCOCP). C mo3unuii BHyTpeHHell GOpMbl TaKkoe IPaBOBOe OTHOLIEHUE
MOXeT OBITb NpeJCTaBJeHO CJAeAYIOLMM 00pa3oM: OJHA CTOPOHA (3anMMoJaBel]) MOXKeT
(uMeeT npaBo) mepefaTh HaxXoJsfllUecs B ee COOCTBEHHOCTH JEeHbI'U WJU Bellb APYrou
CTOpOHe (3aeMIIMKY), KOTOopasd MOXeT UX NPUHATh. CoueTaHHe e 003aHHOCTEeN U NpaB
MOXeT ObITh NPAaBUJIbHO MOHATO TOJILKO B TOM CJy4ae, ec/iu OyZieT pacCMaTpUBAaTbCA He
TOJIBKO C MO3ULUI BHYTPEHHEN, HO ¥ BHELIHEeN pOPMBI.

C TO4YKHM 3peHUs NepBOM B NPABOOTHOLIEHUH 3aliMa UMeeTcCs IopujudecKkas o64-
3aHHOCTb 3aeMIMKa BEpHYTb B35ITO€ B 3aeM M 00513aHHOCTb 3aUMO/JiaBlia TpeboBaTh Ta-
KOBO€ TOJIBKO I10 UCTeYEeHHI0 00YCI0BJIEHHOTO corJlalieHheM (UM 3aKoHOM) cpoka. C no-
3UMLUM Ke BHellHed (OpMBbI coZiepKaHUe pacCMaTPpUBAEMOI'0 OTHOLIEHUS OKa3bIBAeTCs
3HAUYUMBbIM /JIJI1 3aKOHA MPU COBEPIIEHUH ellle OJHOT0 peaJbHOro0 AeUCTBUSA — NPeJoCTaB-
JIeHVd 3aeMIIMKOM paclMCKH, KOT/ia 3aeM coBepliaeTcs Ha cyMMy cBblille 50 py6. B urtore
JIJ1s1 IPaBOBOTO OTHOIIEHHUS B L[eJIOM OKa3bIBaeTCs BO3MOXHbBIM, UHOE (JI0MO0JIHUTEbHOE)
coyeTaHUe MPaBOMOYUK U 00s13aHHOCTeN. 3aliMojiaBel] MoJiydyaeT BO3MOXXHOCTb TpPeb6o-
BaTb NpeJOCTaBJeHUsl PACIMCKH, a 3aeMIIUK 00f3aH ee NpeJoCTaBUTb. 1 MMeHHO 3Ta
4acTb B3aMMO/IEMCTBUS OKa3blBAaeTCsl 0COOEHHO 3HAYMMOM /11 BHellHeN GOpMbI paBo-
BOI'0 OTHOIEHUS 3akMa.

[IpenBuas Bo3pakeHHe, YTO paccMaTpuMBaeMble JeWCTBUAM UX ¢opMa OCyILeCcTB-
JIeHUs] OXBaTbIBAIOTCA OPUAUYECKUM (AKTOM CKakKeM, YTO caM Mo cebe HOpUUYECKUH
bakT AB/AETCA )KU3HEHHbIM 00CTOATEJbCTBOM, C KOTOPBIM HOpPMA NpaBa CBAA3bIBaeT BO3-
HUKHOBEHME, U3MEHEHHe WM NpeKpalleHrue NpaBooTHolleHUs. CiieoBaTe/bHO, OPUAHU-
yeCcKHMU QaKT ecTb HE0O6X0AMMas NpeANOoChlJIKa IPaBOBOTO OTHOLIEHUA U He 6oJblie. Ca-
MHMH [IPAaBOMOYHAMHU U IOPUAUIECKHMU 00513aHHOCTSIMU OH He fABJseTcs. Bo BcakoM ciy-
yae peaJibHOe OCYlLIeCTBJIEHUE NOCTeJHUX, UX IOPUAUYECKH 3HAaYMMOe COYeTaHUe MMeeT
MeCTO He /10 TOro, Kak IpaBOOTHOILIeHHe BO3HUKAET, a B ero paMKax. B aToi cBa3u 6yget
yMeCTHbIM BCIIOMHUTD cjioBa K. Mapkca, KOTOpbIM TOBOPUJI O AOTOBOpe Kak ¢popMe OpU-
JIMYECKOT0 OTHOIIEHMS, KaK BOJIEBOM OTHOLIEHHH, B KOTOPOM OTPaXKaeTcsl IKOHOMHUYe-
ckoe oTHouleHHWe. CoZiep>kaHHe 3TOr0 HPULUYECKOTrO, UJIU BOJIEBOIO, OTHOLUIEHUS JaHO
CaMHUM 5KOHOMHYECKUM OTHOLIeHUeM [7, c. 94].

BHelwiHsiss popMa MokKeT BBICTYyNATh Kak Obl 6e3pa3/iMyHOM ([TaCCUMBHOM) K cozep-
»kKaHu10. HanpuMep, u3 camoro cofiep>kaHus NpaBOOTHOILEHNS 3aliMa BHellIHAA ¢popMa ero

196



Theory of State and Law

OCYIIeCTBJIEHUs KaK O6yATO He BbITEKAEeT, BIOJIHE JIOMYCTUMO HOpPMaJIbHOE Pa3BUTHE 3TOTO
IIPaBOOTHOILIEHUS], KOrJla OJlHa CTOPOHA IepeJilaeT JpPyroi umyuliecTBo cBeie 50 py6. He
Tpebysi MPU 3TOM MpeJOCTaBJeHUsI PACIIUCKU. B3auMozielicTBUE U yI0BJIETBOPEHHE B3aUM-
HbIX UHTEPECOB NMPOUCXOAUT IJIaBHBIM 06pa3oM B paMKax BHyTpeHHel popMbl. CoeprkaHue
[IPaBOOTHOILEHUSI OTJIMBAETCS KaK Obl TOJBKO BO BHyTpeHHI00 ¢dopmy. Ho B ciiyyae Hapy-
IIeHUsI HOPMaJIbHOTO X0Jla TAKOT'0 B3aWMOJEUCTBUS, KOTJa MpeJMEeTOM Z0TOBOpa 6blia
cymMma cBblilie 50 py6. U TpebyeMble 3aKOHOM JJisl 3TOTO Cay4dasi AeUCTBUs ObLJIU HE CO-
BepIIIeHbI, 3alIMTa ero Cepbe3HO 3aTPyAHseTCcs. MoXKeT 0Ka3aThCs HEBO3MOXKHOW OKOHYa-
TeJIbHAasl peaiu3alisl TAKOTO MPAaBOOTHOIIEHUSI U CYJl BIIpaBe OTKA3aTh B ero 3allUTe Ha
TOM OCHOBAaHMH, YTO He cobJI0ieHa TpebyeMasi 3aKkoOHOM dpopMa.

Takum obpa3omM, BHelIHASA popMa IPAaBOOTHOIIEHUS, OYAYYU B HEKOTOPbIX CAy4Yasax
KakK OyJTO MacCUBHOM K COJiep>KaHHIO, B I€MCTBUTEJbHOCTU BCEr/la OKa3bIBAETCS C HUM
CBSI3aHHOM, B 0COGEHHOCTH, KOT/la B3aUMO/JIeCTBUE OTKJIOHSETCS OT IMPeyCMOTPEHHOTO
HopMoi. U B 3TOM ciiydyae npaBoBOe OTHOLIEHME OXpPaHSETCS NMpex/Je BCero uepe3 BHeIl-
HI010 popMy, HO BeCbMa CBOe0Opa3HbIM MyTeM: MOCPEICTBOM OTKa3a B 3alljUTe TeX OTHO-
IIeHWH JaHHOTO BU/a, YYAaCTHUKHU KOTOPbIX HaPYLIMJIHU BHELIHIO0 ¢popMy. Posib BHelIHeN
dopMbl elle 6osiee HarJsgHa B NPaBOOTHOLIEHUAX KYIJIM-NPOJAXKHU KUJIOTO Z0Ma, JJauy,
aBToMaulMHbL I0pugndyeckuM ¢pakToM, BbI3bIBAIOIIMM BOSHUKHOBEHHE pacCMaTPUBaeMbIX
OTHOLUEHHUH, fAABJAETCA [OrOBOpP, KOTOPbIM COBeplIaeTCs MUCbMEHHO, C MOCAeAYILUM
YA0CTOBEPEHUEM B COOTBETCTBYIOLEM OpPTraHe W perucrpanueid B UCMOJHUTEIbHOM KO-
muTeTe CoBeTa HAPOJHBIX Jl€eNyTaTOB.

BHemHaa ¢opMa Takoro pojia OTHOLIEHUMW o6pa3yeTcs [BHXXeHHEM Hemocpe[-
CTBEHHO CBSI3aHHBIX C IOpUANYECKUM GAKTOM U aKTaMU MPUMEHEHHUs NpaBa NPaBOMOYHM
Y I0pUMYeCKUX 00513aHHOCTEMH, perjlaMeHTUPYOLIMX NOPAJ0K MOKYIKY U MPOJAXH, IJIH0C
CyO'beKTUBHbIE NpaBa U 06SI3aHHOCTU (IpoleccyasbHble) COOTBETCTBYHOIIUX TrocyAap-
CTBEHHBIX OpraHoB. Maseliliee OTKJIOHEHHE OT BHellHel GOopMbl, MpeJNucaHHON 3aKo-
HOM, BJIe4YeT He TOJIbKO OTKa3 B 3aljdTe MIPAaBOBOr'0 OTHOILIEHHUS, HO U MPU3HAHUE NPOTHU-
BOpPEUUBOro0, HeIEHCTBUTEbHOTO XapaKTepa CAe/KHU.

CoyeTaHue (ABUKEHHE) HOPUJUUYECKHX NMPAB U 00S3aHHOCTEN CTOPOH U COOTBET-
CTBYIOLUX NpaB (06513aHHOCTEN) Tocy/JapCTBEHHBIX OPraHOB XapaKTepusyeT ¢popMy npo-
[jecCya/IbHbIX MPAaBOOTHOLIEHHWH. BHyTpeHHIOI0 $opMy 06pa3yroT mpaBa U 06s13aHHOCTHU
YYaCTHUKOB MaTepHaJbHOTO MPAaBOOTHOILIEHHUS, BbI3BaBlIMe HEOOXOJAUMMOCTb MpOLEeccy-
aJIbHOM 3alUThl. BHellIHIOI GOpPMYy COCTABJISIIOT MpoliecCcyasbHble MpaBa U 00513aHHOCTHU
CTOPOH M COOTBETCTBYIOLIMX F'OCOPTraHOB U APYTHUX JIUI], Y4aCTBYIOLIMX B MpOLieCce.

CTaso 6bITh, BHYTPEHHSSA U BHeUIHsAsA ¢opMa IPpaBOBOTO OOLIeCTBEHHOTO OTHOIIIe-
HUSL MOTYT 06J1alaTh CJOXXHOM CTPYKTYPOH, 3aBUCAILEN U OT JBMXKEHHUS, pa3BUTHUS CO-
Jlep>KaHUsl OTHOLUeHHUs (B3aMMOJeNCTBUSA ero cTopoH). Cepbe3HOro BHMMAaHMS, Ha Hall
B3IJISI[l, 3aC/Y>KUBAET BHEIIHsASA GopMa U IOTOMY, YTO JJaeT BO3MOKHOCTb BOCIIPOU3BECTHU
B 06111eld HOpMe IpaBa CTPOTr0 KOHTPOJIMPYEMYI0 MO/ZieJib B3aUMO/IeHCTBUS, UCXOS U3 CO-
[MaJIbHBIX CUTYyallMdi, nmomajas B KOTOpble, UHJAUBHUJbI JOOUBAIOTCA OCYILlECTBJIEHUS
onpe/ieJIeHHbIX UHTEPECOB.
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Theoretical analysis of the category of legal relationship in general, its form in par-
ticular, occupies a significant place in the scientific heritage of Yu.l. Grevtsov, who believed
that “it is by form that one can distinguish and classify different types of social relations.
Familiarity with the form of relationship can strengthen the conviction that this type of re-
lationship is at the stage of an actual social relationship. For example, legal relations,”
wrote Yu.l. Grevtsov, from the point of view of their form, have a pronounced tendency to-
wards such an order of interaction (by its parties), in which the following features come to
the fore: foreseeability (predictability) of the result of interaction, certainty of behavior of
the parties to such a relationship, the form of such a relationship provides the opportunity
to subsequently prove the violation by one party of the order of interaction, the equality of
the parties in the interaction” 3, p. 18].

The originality of his judgments regarding the form of legal relations should be
sought in the origins of the understanding of law in the objective and subjective senses,
where he distinguishes between law in broad and narrow states. Under law in the broad
sense of the word Yu.l. Grevtsov understands legal rights and obligations (subjective law),
legal norms themselves (objective law), law enforcement carried out by legal personnel
(judges, lawyers, prosecutors, government officials applying legal norms), and legal institu-
tions. By law in the narrow sense of the word, he understood only objective law.

Yu.l. Grevtsov, like most modern scientists, considered subjective right and legal ob-
ligation, realized in legal terms, to be its integral elements, admitting that subjective right
should not always be considered only as an element of legal relations. This is explained by
the fact that it can be implemented outside of legal relations, within the framework of real
legal social relations. Legal rights and obligations in legal relations determine the main
originality of any type of social relations due to the fact that they are “cast” into the form of
a legal relationship protected by the state, from here we conclude that he understands sub-
jective right and legal obligation (due behavior) as a form of legal relationship [4, p. 120].

This approach has not met with unambiguous support in the legal literature, since
most theorists of state and law, and even specialists in branch legal sciences, consider sub-
jective legal rights and obligations not the form, but the content of the legal relationship [8,
p. 257; 10, ch. 3 § 1; 14, ch. 1]. S.S. Alekseev was confident that subjective right and legal
obligation form “legal” content, in contrast to “material”, which in this case means the be-
havior of the subjects of the relationship [1, p. 256, 301]. So, in particular, R.O. Halfina
wrote: “The study of the real behavior of participants in a legal relationship with their
rights and obligations reveals the relationship between form and content, the correspond-
ence of real behavior to the model established by law.” In other words, she speaks out for
legally significant behavior as the content of a legal relationship [8, p. 257].

Anticipating the direct analysis of the form of legal relationship, Yu.l. Grevtsov
makes several introductory remarks.

Firstly, he believes that the philosophical categories “content” and “form” in the
knowledge of social relations can be used in several aspects. In one case, with their help, the
connection and interaction of basic and superstructural forces can be traced, where the former
mainly determine the character of the latter. The relationship between the base and the super-
structure, revealed in this case, is one of the possible aspects of the relationship between con-
tent and form, moreover, more related to the general sociological layer of knowledge [5].
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In the second case, referring to 1. Szabo, he writes that, using these categories, they
show the relationship of the superstructural phenomena themselves, taking into account
the specifics of a particular area of cognition. So, for example, we can talk about some polit-
ical, moral, etc. relations as content and their legal expression as form [13, p. 22].

Finally, a third aspect is also possible, Yu.l. Grevtsov is sure. He means the study of
the content and form of the legal social relationship itself, considered as a relatively inde-
pendent real phenomenon, having its own direct content and form. This aspect of the con-
tent and form of a legal relationship is due to the fact that its direct content, being always
determined in one way or another, on the one hand, by material conditions, and on the oth-
er, by the state will (which also turns out to be, in turn, conditioned by the conditions of ex-
istence), ultimately acts as a peculiar result of the interaction of not only these, but also ad-
ditional factors, among which not the least place belongs to the “internal mechanism of re-
lationship.”

The presence of a legal relationship of its own content was indicated in legal and
philosophical literature [2; 9, p. 139; 11, p. 423; 15, p. 210]. So, S.A. Komarov understands
the content of a legal relationship as subjective rights and legal obligations that constitute
the legal content of the legal relationship, i.e. something without which there is no legal re-
lationship itself. In a legal relationship, the state will, expressed in a rule of law, is mediated
by the will of the participants in the legal relationship. Thanks to the legal connection of
rights and obligations, subjects act and realize their rights and obligations. This means that
authorized and obligated behavior is necessarily included in the content of the legal rela-
tionship. It is customary to speak in this regard about the material content of the legal rela-
tionship [6, p. 397-398].

Yu.l. Grevtsov rightly notes that the importance of the material factor (the first as-
pect of the relationship between content and form) is in no way diminished, since there can
be no doubt about the certain conditionality of legal relations by material conditions, how-
ever, it is also true that in that or to some other extent, but always, this influence is not di-
rect, but indirect. “In some cases, material conditions influence superstructural phenomena
not through some already established relationships, but through social connections. The
relations that arise in such cases are legal relations that have “absorbed” the tendency for
the development of material relations under the influence of law. Therefore, when speaking
about the direct content and form of legal relations, we do not deviate from the above-
mentioned aspects of the relationship between content and form, since we mean by the
content of such legal relations the behavior of participants in social relations brought to life
by the existing method of production. In fact, the third aspect is a deepening and, to a cer-
tain extent, specification of the first two. It can be assumed that the simplified approach to
legal relations as only a form of production relations is therefore inaccurate because it does
not sufficiently take into account in all aspects the direct content of legal relations and their
specific form. In epistemological terms, in such cases: an unjustified direct transfer of the
content of philosophical categories to a specific branch of knowledge without the media-
tion and concretization necessary in such cases in relation to the specifics of the subject
under study” [12].

The relationship between the content and form of a phenomenon can be correctly un-
derstood only by taking into account the interdependent action of the categories “content” and
“form”, since the content is not formless, and the form of the phenomenon at the same time ex-
ists in the content itself and represents something external to him. Content is nothing more
than the transition of form from content, and form is the transition of content to form.

200



Theory of State and Law

Considering the ideas of Yu.l. Grevtsov, we note that the form of a legal relationship
can hardly be understood in sufficient detail without taking into account those connections
and transitions due to which the content appears in the form, as well as the feedback con-
nections that form the content. Already at this rather abstract level of reasoning, the diffi-
culties that arise from a position that recognizes the content of legal relations as the legal
rights and obligations of its participants clearly appear. In particular, it is very difficult to
answer the question of how the content and form of the legal relationship are intercon-
nected in this case, what rights and obligations are transferred to, what they are aimed at,
what they are embodied in, etc. It must be said that often the question of what constitutes
the form of a legal relationship is generally left open by supporters of this position [12].

The content of social relations is the activity (interaction) of the participants
in such relations. This circumstance necessarily determines another important conclusion
that the rights and obligations realized in legal social relations ultimately have their source
in the non-legal sphere; they are rooted in the activities of people, primarily of a material
nature. This means that the consolidation of legal powers and responsibilities in the rules
of law is not an end in itself. It is always connected with the social activities of people and
their organizations. It is not the rules of law that give rise to the need for social interaction,
but, on the contrary, such interaction creates the need for certain rights and obligations
that have social significance and therefore need to be consolidated by the norms of objec-
tive law. Therefore, in the most general sense, we can say that the form of a legal relation-
ship is formed by what is “pushed out” by the content, by the activities of people, by what
passes from the content and “shines through” in the form.

On the other hand, social activity is characterized by orderliness, regulation, and its
implementation in accordance with the trends of social development. And in this sense,
there is not and should not be in a socialist society any voluntary activity that does not de-
pend to one degree or another on the activities of other members of society. Consequently,
there should be no arbitrary use of forms of carrying out social activity, that is, rights and
obligations that are not in a certain dependence on the individual’s connection with society.

In this understanding, the form of human activity in the legal field coordinates joint
efforts, joint activities in a direction that corresponds to the progressive development and
movement of a socialist society towards a communist one.

Bearing in mind what has been noted, we must assume that in a legal relationship it
is impossible to absolutely separate that which belongs only to the form from that which
relates only to the content. The content is constantly “pouring” into the form, the form
“tames” the content. All this makes possible a general conclusion: the combination of rights
and obligations forms a meaningful form of legal relationship. In contrast to the form of a
legal relationship, the form. legal social communication is a combination of the powers of
the subject of communication with the universal obligations of everyone not to violate the
powers that belong to him. A specific combination of rights and obligations in legal terms
turns out to be substantive mainly because it ensures the implementation of activities in
a certain form or establishes the necessary conditions for this.

The distinction between the internal and external forms of a legal social relationship
may be of some importance for understanding the complex mechanism of “coupling” the
content and form of a legal relationship. The internal form is the powers and legal obliga-
tions of the subjects of legal relations, i.e. possible and proper behavior. More precisely, the
internal form of the legal relationship is formed by a specific combination of powers and
legal obligations of its subjects. Their analysis can show how much the content of a legal
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relationship (real interaction) corresponds to the possible or proper, prescribed by the
norm of objective law, on the other hand, how immanently the form fixes (transfers) the
content from the point of view of the form’s reflection of the aspirations of the interacting
parties and legislator's instructions.

The external form of a relationship can be understood as the procedure (conditions)
for performing certain actions in the legal sphere, which, as a rule, is strictly regulated by
law. The external form turns out to be directly correlated with the legal fact. Let's look at
some examples. From the point of view of content, the legal relationship of a loan repre-
sents a real transfer by the lender to the other party (borrower) of a certain amount of
money or thing defined by generic characteristics, and the borrower undertakes to return
and returns the same amount of money (or stipulated by the agreement) or an equal num-
ber of things of the same kind and quality (Article 269 of the Civil Code of the RSFSR). From
the standpoint of the internal form, such a legal relationship can be presented as follows:
one party (the lender) can (has the right) to transfer the money or thing in its ownership to
the other party (the borrower), who can accept it. The combination of duties and rights can
be correctly understood only if it is considered not only from the standpoint of internal, but
also external form.

From the point of view of the first, in the legal relationship of a loan there is a legal
obligation of the borrower to return what was borrowed and the obligation of the lender to
demand it only after the expiration of the period stipulated by the agreement (or law).
From the standpoint of the external form, the content of the relationship in question turns
out to be significant for the law when another real action is performed - the borrower pro-
vides a receipt when the loan is made for an amount over 50 rubles. As a result, for the le-
gal relationship as a whole, a different (additional) combination of powers and duties turns
out to be possible. The lender has the opportunity to demand the provision of a receipt, and
the borrower is obliged to provide it. And it is this part of the interaction that turns out to
be especially significant for the external form of the legal relationship of the loan.

Anticipating the objection that the actions in question, their form of implementation,
are covered by a legal fact, let’s say that a legal fact itself is a vital circumstance with which
the rule of law connects the emergence, change or termination of a legal relationship. Con-
sequently, a legal fact is a necessary prerequisite for a legal relationship and nothing more.
It is not the powers and legal obligations themselves. In any case, the actual implementa-
tion of the latter, their legally significant combination, takes place not before the legal rela-
tionship arises, but within its framework. In this regard, it would be appropriate to recall
the words of K. Marx, who spoke about the contract as a form of legal relationship, as a voli-
tional relationship in which the economic relationship is reflected. The content of this legal,
or volitional, relationship is given by the economic relationship itself [7, p. 94].

The external form can appear as if indifferent (passive) to the content. For example,
from the very content of the legal relationship of a loan, the external form of its implemen-
tation does not seem to follow; the normal development of this legal relationship is quite
acceptable, when one party transfers property over 50 rubles to the other, without requir-
ing the provision of a receipt. Interaction and satisfaction of mutual interests occurs mainly
within the framework of the internal form. The content of the legal relationship is cast, as it
were, only into an internal form. But in the event of a violation of the normal course of such
interaction, when the subject of the agreement was an amount exceeding 50 rubles. and the
actions required by law for this case were not performed, its defense is seriously ham-
pered. The final implementation of such a legal relationship may turn out to be impossible,
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and the court has the right to refuse to protect it on the grounds that the form required by
law has not been observed.

Thus, the external form of a legal relationship, being in some cases seemingly pas-
sive to the content, in reality always turns out to be connected with it, especially when the
interaction deviates from what is prescribed by the norm. And in this case, the legal rela-
tionship is protected primarily through the external form, but in a very unique way: by re-
fusing to protect those relations of a given type, the participants of which have violated the
external form. The role of external form is even more obvious in the legal relations of pur-
chase and sale of a residential building, dacha, car. The legal fact that causes the emergence
of the relationship under consideration is an agreement that is concluded in writing, fol-
lowed by certification in the relevant body and registration in the executive committee of
the Council of People's Deputies. The external form of this kind of relationship is formed by
the movement of powers and legal obligations directly related to the legal fact and acts of
application of law, regulating the order of purchase and sale, plus subjective rights and ob-
ligations (procedural) of the relevant government bodies. The slightest deviation from the
external form prescribed by law entails not only a refusal to protect the legal relationship,
but also recognition of the contradictory, invalid nature of the transaction.

The combination (movement) of the legal rights and obligations of the parties and
the corresponding rights (responsibilities) of government bodies characterizes the form of
procedural legal relations. The internal form is formed by the rights and obligations of par-
ticipants in a material legal relationship, which necessitate procedural protection. The ex-
ternal form consists of the procedural rights and obligations of the parties and the relevant
government agencies and other persons participating in the process.

Therefore, the internal and external form of a legal social relationship can have
a complex structure, depending on the movement and development of the content of the
relationship (the interaction of its parties). In our opinion, the external form deserves seri-
ous attention because it makes it possible to reproduce in a general rule of law a strictly
controlled model of interaction, based on social situations in which individuals seek to
achieve certain interests.
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T.B. TBepgoBa*

ITPOBJIEMA IIOHUMAHMUA 3AINUTDBI TPAXKIAHCKHUX ITPAB,
OCYIIECTBJIAEMBIX B IIOPAJAKE PEAJIM3ALIUH
KOHCTUTYILIMOHHBIX TAPAHTHH

AHHOmMayus. B cmamve aHaau3upyomcsi npobaembl, C8s13aHHbIE C OM-
cymcmeuem NOHAMuUs 3awumbl epaxc0dHCK020 npasd, 060CHO8bI8aemMcsl akK-
myaasHocmo onpedesieHust aHHO20 NoHAMus. Aemop ucxodum u3 Heo6xodu-
Mocmu coomeemcmayruux 20cy0apCmeeHHbIX 0p2aHo8 U 00JHCHOCMHbBIX AUY
UCn0/b308aMb NPABO 3AKOHOOAMEALHOU UHUYUAMUBL, yCMPAHSIS MeM CAMbIM
npobesvl 8 delicmeywujeM 3aKoOHOOame/bCcmaee, 8aAMCHOCMU MOHUMO-
pUH2a YXHce CA0HCUBWUXCS 06WeCMBEHHbIX OMHOWEeHUL, HYHOarnuuxcs
8 NPpagoB8oM pe2yAupo8aHul.

Kawuessie cao8a: KoHcmumyyusi P®, 3awuma npasa, 2paxcoavckue
npasa, cnocobvl 3aujumel, HeHadJexcawjuil cnocob 3awjumsl, MOHUMOPUHE,
cy6BeKmbl npasa 3ak0HOOameNbHOl UHUYUAMUBHL.

B csioBape C.M. Oxxerosa 1oz cJI0BOM «IIpaBO» NOHUMAeTCs BO3MOXHOCTb J1eUCTBO-
BaThb, MOCTyNaTh KaKUM-HUOYyAb 06pa3oM, TpeboBaTb uTO-TO [9]. Takoe ompejeneHue
npaBa JaHO C MO3UIUM YeJIOBEUYECKOT0 NMOHHWMAaHHUS, YTO, B MPHUHIUIIE, BECbMa paclpo-
CTpaHEeHO B coliuyMe. MHoOrue JiIo1, 3asBJisisl O CBOEM IIpaBe, He 3ayMbIBAIOTCS HaJ, TEM,
3aKpeIJIeHO JIM OHO HOPMaTUBHO. «{] BIpaBe MMeTh CBOe MHEHHME U BbICKAa3aThb €ro, UMelo
NpaBO HE COrJIAllaThCs C KeM-TO, UMel0 MPaBo POAUTh pebeHKa» U T.J. UHbIMU CJI0BaMH,
npaBa JeicTBOBaTh, TpeOOBaATh, NOJIYy4YaTh, 3alUMLIATLCA U JAPYrUe ecTeCTBEHHbIe MpaBa
M3HayaJbHO GOPMHUPYIOTCS B COCTABe OOIECTBEHHOTO OTHOLIEHHUS, TO €CTh HAa YPOBHE
COIIMAJIbHOTO UHCTUTYyTa. UMeHHO 3Ta CTaJus CYyLeCTBOBAaHMUS MpaB rpakJaH siBJIsSeTCs
OCHOBONOJIATaIleN JJis NpUJaHusl UM HOPMATUBHOCTH, €CJAM TOCYJapCTBO COYTET 3TO
HeobOxoauMbIM. Korpa B o61iecTBe chopMUPOBAIOCh YCTOMYUBOE MHEHHE O CIpaBe/JIu-
BOM INPUTSI3aHUU Ha Te WIU MHbIe NIpaBa, TO, COOTBETCTBEHHO, BOSHUKAeT U HE0OX0AU-
MOCTb NPUAATh UM NPAaBOBOU CTATYC, HO C y4€TOM MO0JIe3HOCTHU 3THX MpaB JJis 00L1eCcTBa.
X0oTs moJib3y ompefesisieT ToCy/JapCTBO, HO JABWXKYIEW CUJION AJis «3alycKa» HpUauye-
ckoro opopMJeHHs NpaB sBJseTCs 00lecTBeHHOe MHeHHe. OZJHAaKO OHO JIO/KHO CTaTh
HM3BECTHO TOMY, KTO UMeeT COOTBETCTBYIOIIHME PYHKIUH, TaKHe KaK: TPOBOAUTb MOHHUTO-
PUHT MHEHHUsI 0OLIeCTBa, NPOSBJATh 3aKOHOAATENbHYI0 WHUIIMATUBY, NMPEAJOKUB 3aKO-
HO/IaTeJIbHOMY OpPraHy COOTBETCTBYIOIIUK NIPOEKT HOPMAaTUBHOI'O MPaBOBOTO aKTa.

Takast mo3uIMsl MOXKET MOKa3aThCsA CTPAHHOM HMCXO/IS1 U3 TOTr0, YTO BCe MpaBa Ipak-
JlaH y»Ke npoBo3rJaileHbl B r1aBe 2 Konctutyuuu Poccuiickoit @enepanuu [2; 8]. OgHako

’ TBepaoBa TarbaHa BUKTOpPOBHA, 01leHT KadeApbl rPaXKAAaHCKOr0 IpaBa U nporecca ABTOHOM-
HOM HEKOMMepYecKOl opraHu3alyy BhIcliero o6pasoBaHus « MOCKOBCKUIM MeXAYHAPOAHbBIN YHUBEPCUTET»,
PYKOBOAUTEJb IPaBOBOTO KoMuTeTa Acconuanuu «Poccuiickuit Cowos ayAuTOpOB», KAHAUJAT HPUIUIECKUX
HayK, goueHT. E-mail: tverdovatv@mail.ru
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OcHOBHOM 3aKOH TOCy/lapCTBa JIeKJapUPYeT U rapaHTUPYET JIIDOOMY >KesalolieMy ocylie-
CTBUTb KOHCTUTYLIMOHHOE MIPaBO, @ KOHKPETHBIN CII0C00 OCyLeCcTB/IEHUS, IPeZesibl U 3alpe-
Thl perJaMeHTUPYIOTCS B deJiepajbHbIX 3aKOHAX, MpeJHa3HAYE€HHBIX PETyJIMpPOBaAThb CJIO-
YKHBLIMeECS 00llleCTBEHHble OTHOLUEHMS, IpUYeM, JieJlaTb 3TO BOBPeMs, He OTCTaBas OT MX
pa3BuTUA. OCyIleCTBUTb 3TO MOXKET TOJIbKO TOCYZIapCTBO, OHOM U3 OCHOBHBIX QYHKIIUU KO-
TOPOTO sIBJIsIETCS 06ecrnevyeHre NPaBoBoro nops/ka. CieyeT corJlacuTbCsl C MHEHUEM O TOM,
YTO BO3/eMCTBUE 00OLIeCTBa HAa FOCYAAapCTBO eCTh NpsIMast CBSI3b, a BO3/EHCTBHE rocyjapcTBa
Ha 0611ecTBO — 06paTHas [10, c. 44]. Tak kak rocyJapcTBO OTBETCTBEHHO 3a NpH/laHUe 06513a-
TEeJIbHOCTH T10JIE3HBIM 0OIECTBY CJI0KUBIIUMCSI TPaBUJIaM, TO €r0 YIIOJTHOMOYEHHbIE OpraHbl
JIOJKHBI 00J1a1aTh 3aKpeNJIeHHOW 32 HUMM I0pUAUYECKOM CIOCOOHOCTBIO U 0013aHHOCTBIO
OTCJIEXKMBATh Pa3BUTHE OOIIECTBEHHBIX OTHOLIEHUH, aHAJIU3UPOBATh UX CYLUIHOCTD, ONpe/e-
JIATh T0JIESHOCTD IS TPAX/JaH Y BBIABJIATbL NPo0eJbl B JeWCTBYIOIEM 3aKOHOAATEbCTBE,
a 110 UTOTaM — CIPOEKTUPOBATh COZepKaHKe MMPABOBBIX HOPM JIMO0 3aKOHOB, KOTOPBIE JJ0JK-
HbI 00ecrneynBaTh JOCTXKEHNE 001 eCTBEHHO-TOCYAAapCTBEHHBIX LieJled U 33/ja4 Ha JaHHOM
JTamne, a TaKke NOAAEepPKUBATb 3PQPEeKTUBHBIM NMPABOBOM MeXaHW3M 3allUThl IpaB. B aTom
3aKJ/II0YaeTCd CyTh 3aKOHOAATe/IbHOW MHULUATUBBI.

CornacHo yactu 1 cratbu 104 KoHctutyuuu Poccuiickoit @efepanyu npaBo 3ako-
HOJZlaTeJIbHOW MHULMATHBbI NpUuHaaexuT [Ilpesupenty Poccuiickont ®@epnepanuu, CoBeTy
@®epepauuu, ceHatopaMm Poccuiickoit ®@enepanuu, aenytatam [ocygapcTBeHHOW /lymbl,
[IpaBuTtenbcTBy Poccuiickont ®Pepepanyu, 3aKOHOAATEJbHBIM OpraHaM CyobekToB Poc-
curickor @enepanuu [2; 8]. OgHaKo Bpsj JIM yAACTCI HAUTU HOPMAaTUBHOE 3aKpelnJeHne
00513aHHOCTH TOCY/JapCTBEHHOI'0 OPraHOB BJIACTU U YNpPaBJeHUs MOCTOSSHHO aHaJIU3UPO-
BaTh, IPOBOJUTH MOHUTOPHUHT YK€ CJ0XKHBILINXCH OOILEeCTBEHHBIX OTHOUIEHUH, HYX/al0-
IIUXCS B IPAaBOBOM PeryJIMpOBaHUY, AaBaThb UM oLeHKY. [loxanyi, moxoxxeil GyHKLUH 06-
nagaet BepxoBHbiil Cyn Pocculickoit @enepanuu. B cOOTBETCTBUM C 4acTbio 6 CTAaTbU 2
®enepabHOTO KOHCTUTYIIMOHHOTO 3aKoHa oT 05.02.2014 Ne 3-®K3 (pea. ot 14.07.2022)
«0 BepxoBHoM Cyae Poccuiickoit ®enepanuu» BepxoBHbiit Cyj Poccuiickoit @epepanyu
OCyILeCTBJAeT NIpUHaJJIexallee eMy B COOTBETCTBUM € yacTblo 1 cratbu 104 KoHcTuTy-
uuu Poccuiickoit @enepanuu npaBo 3aKOHOAATENbHON HHUIIMATUBBI [0 BOIPOCAM CBOETO
BeJleHUs], a TaKXKe pa3pabaThiBaeT NpeiJI0KeHHUs M0 COBEPIIEHCTBOBAHUIO 3aKOHOAaTe b-
ctBa Poccuiickoit ®epepanuu no BonpocaMm cBoero BeseHus [3]. XoTs B 3aKkoHe He yKa3a-
Ha 00s13aHHOCTb CyZia OoCyleCTBASATh MOHUTOPUHT O0IeCTBEHHBIX OTHOIIEHHWH, HO NMpaK-
TU4YecKH, BepxoBHBIN cyJ, Aesas cucTeMaThieckut 0630p CyAeOHbBIX [es 0 pa3HbIM OT-
pacisaM npaBa, oJiy4aeT NpeACcTaBJIeHHE O TOM, HACKOJIbKO OTCTaeT JelCTBYollee 3aK0-
HO/JIATEeJbCTBO OT CJIOXKMUBIIMXCS OOLIECTBEHHbIX OTHOIIEHHM, YTO JaeT BO3MOXHOCTb
NPOSIBJSATD 3aKOHOAATEJNIbHYI0O UHULUATHUBY 110 KOHKPETHBIM po6esiaM.

Tak, 19 nexkabps 2023 roga I[lnenym BepxoBHbiit Cys Poccuu npuHs nocTaHoBe-
Hue «O BHeceHuu B ['ocymapctBeHHylo [lymy ®@enepanbHoro Coopanus Poccuiickont ®e-
Jlepanuu npoekTta ¢esepasbHOro 3akoHa «O BHeceHUM u3MeHeHU B PefiepasbHbIN 3a-
KOH «0 HecocTosITeJIbHOCTU (6AaHKPOTCTBE)» U APOUTPaXKHBIN MpoIlecCyaJbHbIA KOAEKC
Poccuiickont ®enepauun». [IpoekT PpesepasbHOro 3aKkoHa ObLI pa3paboTaH B LieJIsIX COBEp-
IIEHCTBOBAHHUS MpPOLEAYPbl PACCMOTPEHUSI apOUTPAKHBIMU CyZaMH JieJl 0 OAHKPOTCTBE,
HamnpaBJ/ieH Ha MoBbllieHUe ee 3QPEKTUBHOCTU M KauyecTBa OTIpPaBJIeHHUs MPABOCYAUS MO
JlesiaM JJaHHOW KateropuM. [IpensiaraeTcs yrnpoleHre 6aHKPOTHBIX NpoLeAyp Mo onpeje-
JIEHHBIM KaTeropusM o60co6JIeHHBIX CIIOPOB, YBeJIMYeHHe MUHHUMaJbHOM CyMMbl TpebOBa-
HUM KpeJUTOPOB, IPU AOCTUKEHUN KOTOPOU MOXET ObITh BO30YXK/JEHO JieJI0 0 OAHKPOTCTBE
IopuarYecKoro auna [5].
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Yka3zaHHOe CBUZETEJNbCTBYET 00 ocBeZoMIeHHOCTH Cy/la 0 Tex mpobesiax B 3aKOHE,
¥3-3a KOTOPBIX He B IMOJIHOM Mepe peryJHUpyrTCs COOTBETCTBYIOIIME OOLeCTBEHHbIE OT-
HOUIEHUSs], TOPOXKAasi NPOoO6JIeMbl B YaCTH YA 0BJAETBOPEHUU JOJITOBBIX 00513aTEbCTB, 3alU-
ThI IpaB JOPKHUKOB U KpeAUTOPOB. Beib 6aHKPOTCTBO, IO CYTH, ABJISETCA OJAHHUM U3 CIIO-
co0O0B 3alUTHI IPaB HeIJIaTeXeCIOCOOHBIX YIEHOB 0011ecTBa U opraHu3auui. [lo Hamemy
MHEHMUI0, HauboJjiee BOCTpe6OBAaHHBIMU NPaBaMU B OOIIECTBE SABJSIIOTCS MPaBa, B CUJIY KO-
TOPBIX ¥ GU3UYECKOT0 U IPULAYECKOTO JMLA OABJISAIOTCA Bellll, pOpMUpPYyeTCcs NOpAL0K
BJIQJIEHUS Y MOJIb30BAaHUSI MMH, a TaKXKe OTUYKJeHHUs. ITO IrpakJaHCKue mpasa. [Ipouc-
XOX/IeHUEe TepMHUHA «TPakKJJaHCKOe MPaBo», BO3MOXKHO, CBA3HO C TEM, UTO JAPEBHUE PUM-
JITHe Ha3blBaJIU «jus civile». Kak u3BecTHO, B pUMCKOM IpaBe COCJA0BHE IpakJaH UMeJIO
HauboJiblllee YMCJI0 BHU/JOB UMYIIECTBEHHBIX MpaB U CNOCOOOB MX 3aumuThl. 06JsafaHue
VMMYILeCTBOM 0e3 BO3MOXXHOCTH €ro 3allMIaTh OT MOCAraTeJbCTB U BpeJa C APEeBHUX
BpeMeH NPUHLUIHAJIbHO He JI0MYyCKaJl0Ch, YTO COOTBETCTBEHHO, aKTyaJlbHO U B COBpe-
MeHHOM Mupe. [IpoBo3r/alieHHOe CyO'beKTHBHOE MPABO «MePTBO» 6e3 MexaHHW3Ma €ro
3alLUTHI OT JIIOObIX HE3AKOHHBIX NOCATaTeNbCTB UM OTKa3a NpU3HATh IPaBo.

CorsiacHo ctaTtbe 7 Bceobielt Jlekapanuy npaB 4esioBeKa BCe JIIOJ W paBHbI epes,
3aKOHOM U UMEIOT MpaBo, 6e3 BCSAKOTO pa3/inyuMs, Ha paBHYI 3alUTy 3aKoHa. Bce aoau
VMMeIT NPaBO HAa paBHYIO 3alUTy OT KaKOM ObI TO HU ObLJIO JUCKPHMMHUHALIMY, Hapyllalo-
e /Jleknapalnuio, 1 OT KaKOoro 6bl TO HU ObLIO MOJACTPEKATENbCTBA K TAKOW AUCKPUMMU-
Hauuu [1]. [I[paBo Ha cyZe6HYI0 3alUTY 3aKperieHo B ctaTbe 46 KoHcTuTyuuu Poccuii-
ckoit Pesepanu, MHbIX HOPM O 3aiiuTe npaB B Konctutynuu P® HeT, B TOM 4uciie 0 3a-
IIUTe TPpaXkAaHCKUX npaB [2; 8]. B ctaTbe 12 'paxkpaHckoro kojekca Poccuiickoit ®epe-
panyu 0603HaYeH NnepeyeHb CIOCOO0B 3alIMThI FPaXKAAHCKUX NpaB [4]. OgHako MOHATHE
Y CYLUHOCTb 3alllUThl TPAX/JAaHCKHUX MPaB HOPMATUBHO He OMNpeJiesieHbl, UTO MOOYXK/aeT
y4€eHbIX-IJUBUJIMCTOB JUCKYCCUPOBATD C L[eJIbI0 IOMCKA ONTHMaJbHOrO MOHUMaHMUS C I O-
3ULUW HAyKU U npaBa. Tak, eCcTb MHeHUe, YTO 3alliUTa CyO'beKTUBHOTO NpaBa NOAJIEXUT
OlleHKe B MaTepUaJbHOM U MpoIlieccyajlbHOM acnekTax [6, c. 11, 48]. BcTpeuaeTcs Takxke
NOHMMaHUe 3alUThI IpaBa KaK HEOOXOAUMBIX Mep, YTO LIEHHO C TOUYKHU 3peHUs CyObekK-
Ta, Hy»KJjaolerocs B 3aiiuTe [7]. BeposiTHO, HayuyHasi moJieMUKa U 06CYyK/IeHUE TTOHATHUS
3alMThl OYJET ellje A0Jr0 NPOJ0J/KAThCs, 0 KpalHel Mepe, 0 HOPMAaTUBHOTO 3aKpeI-
JieHusd ero, HanpuMep, B ['paxxgaHckoM kogekce P®. [loka HopMbl Kozpekca He no3Bois-
I0T NIpeJieJIbHO SICHO MOHMMAaTh CYL[HOCTb 3alllMThl IPaXKAAaHCKUX NpaB, 06'beM U Mpeje-
JIbI 3aLUATHI.

Cratbsa 12 I'paxkgaHckoro Koaekca PO, He yTo4yHSAS, YTO MOHUMaeETCs M0/] 3alMTOH,
nepevyurcssieT ee COCOObI: 3alMTa IPAXKAAHCKUX MTPAB OCYILECTBJISETCS MyTEM NPU3HAHUS
IpaBa; BOCCTAHOBJIEHHS IOJIOKEHMUS], CYlleCTBOBABILIETO [0 HapylleHUs NpaBa, U Ipece-
YeHUs [eUCTBUM, HapyLIAKIUX IPaB0O WJIM CO3JAI0LIUX YIPO3y ero HapylleHus; MpU3Ha-
HUS OCIIOPUMOU CHeJIKA HeJleUCTBUTEJNIbHOU U IPUMEHEHUS MOCJIEICTBUM ee HeJleUCTBU-
TeJIbHOCTH, IPUMEeHEeHUs NOC/AeACTBUN HeJeWCTBUTEJIbHOCTH HUYTOXHOMU CHEJIKY; MPHU-
3HAHUS HeAeUCTBUTEJbHbIM pelleHUs1 COOpaHUs; NMPU3HAHUS HeAeUCTBUTEJIbHbIM aKTa
rocyZlapCTBEHHOT0 OpraHa WJM OpraHa MeCTHOI'0 caMOyNpaBJIEHUs]; CaMO3allMThl NIPaBa;
NPUCYXKJIEHUS K UCIIOJIHEHUIO 00513aHHOCTH B HaType; Bo3MellleHHs] YObITKOB; B3bICKAHMUS
HEYCTOMKH; KOMIIEHCALlMM MOPaJIbHOTO Bpe/a; MpeKpallleH!usl WM U3MeHeHUs NMPaBOOT-
HOLIEeHUs; HeIPUMeHEeHHUs Cy[0M aKTa rocyZlapCTBEHHOr0 OpraHa WK OpraHa MeCTHOrO
caMoyTipaBJieHHs, MPOTUBOpPeYalllero 3aKOHY; UHBIMHM CIOCO6aMH, MPeayCMOTPEH-HbIMU
3aKOHOM [4]. [I[pakTHUYeCcKH Bce yKa3aHHbIe CIOCOObI MOTYT ObITh peasiu3yeMbl Yyepes Cy-
JleOHY0 3alUTY, KpOMe CaMO3allUThI.
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B cynebHO#l mpakTHKe HepeKO BCTPEYaeTCs TaKOM TEPMHH, KaK «HEHa/JexKalllui
cnoco6 3amuTh». Hanpumep, B pewteHun ApouTtpaxHoro cyfa Pecniybsnku bamkopTocraH
ot 15 urona 2021 roga no fgeny Ne A07-10221/2020 ykazaHo: «McTLoM BbIOpaH HeHaZJ1exa-
MK cnoco6 3auuThl paBa» [11]. EcTb ocHOBaHMWe CYUTATh, UTO OLUIMOKU B BbIOOpE HajJle-
Kalllero crnocoba BbITEKAIOT, Npe/ie BCero, M3-3a OTCYTCTBUSL HOPMATUBHOTO MOHATUA 3a-
IIUTbI, KOTOPOE JO/KHO ObITh B 3aKOHE MEPBUYHO, a CIOCOOBI, KaK CJIeICTBUE MOHSATHS.

[Tockosbky KoHcTuTynuent Poccuiickorn @efepanuy npoBo3rJalieHbl pa3HOOTpac-
JieBble NpaBa, BblOEpEM TOJIbKO OCHOBHbIE KOHCTUTYLMOHHbIE FPaXKAAHCKUeE TpaBa AJs
NpOBeJeHUs HEKOTOPOTO aHa/u3a OCYIIeCTBUMOCTU MX 3allUThl MOCPEACTBOM JEHCTBY-
IOLIMX HOPM TFPak/IaHCKOTO npaBa. K HUM OTHOCATCS: MPaBoO GbITh COGCTBEHHUKOM (MYHKT
2 ctaTbu 8, nyHKTHI 1, 2, 3 cTaThbu 35); NpaBO COGCTBEHHOCTH Ha 3eMJIIO (MYHKT 2 CTAaTbU
9, ctaThs 36); cB06OAA M JIMYHAS HEMPUKOCHOBEHHOCTDh (MYHKT 1 cTaTbu 22); HEMPUKOC-
HOBEHHOCTb YaCTHOM >KU3HHY, JIMYHAA U ceMelHas TalHa, 3alllUTa CBOEX YeCTH U J0Oporo
VMMEeHH, TallHa co001eHuH (cTaThs 23); HepasrJalleHHe KaKUuM Obl TO HU ObLJIO CIOCO60M
MHpOpPMaLMMU O YaCTHOM KU3HU JiUlja 6€e3 ero corsacus (CTaTbsl 24); NIpaBo UMETb KUJU-
Ile U ero HeNpUKOCHOBEHHOCTH (cTaTbu 25, 40); npaBo 3aHUMATbCA NpeANPUHUMATEb-
CKOM JleATeJIbHOCTbIO (cTaThs 34); mpaBo Ha Bo3MellleHUe Bpeja (ctatba 53) [2; 8]. U3
KoHctutynuu P® cnenyeTt, 4TO rapaHTUPYIOTCA KaK MMYLeCTBEHHble, TaK U HeUMMYyIlle-
CTBEHHbIe FPaXKJaHCKUe MpaBa. Tak Kak nmpaBoBas NPUPOJbI UX pa3/IWyHa, CJeJ0BaTeb-
HO, 3all[UTa UX, €e KOHeYHas LieJib U CIIOCOObI 3allUThl He MOTYT ObITh OJJUHAKOBHI.

KoHcTUTyMOHHas mpupo/ia MpaB O3HAYaeT He TOJIbKO UX MPOBO3rJIallleHUe, HO
Y [IpaBoOBOe obecrieyeHre BO3MOXXHOCTH OCYLeCTBJIATh IPaBa U 3alllMIaTh UX OT He3aKOH-
HOT'0 MoCAraTe/bCTBA U Helpu3HaHUsA. CnocoObl 3aliMThl HAPYIIEHHOTO UJIM He IPU3HaBa-
e€MOro NpaBa, npegycMoTpeHHble B ['paxkaHckoM kozaekce PO, Heslb3d HAEHTUPULIMPOBATD
C NMoHATHeM 3aumuThl. He omnpejeseHbl U Lield NpUMeHEHUs COCOOO0B. llesi MOHATHBI
TOJIbKO IIPY OCYLeCTBJIEHUHM TAaKUX CIIOCOO0B, KAK BOCCTAHOBJIEHHE MOJIOKEHHUS, CYIECTBO-
BaBILIETO [0 HApYIlIeHUs MPaBa, U MpeceyeHue AeWCTBUM, HapyLIAKIIMX MPaBo WX CO3/a-
IOLIMX YyIPO3Y ero HapylleHus], a TaKKe MPU3HaHUe OCTIOPUMOM CZleJIKY HeJleCTBUTEIbHOU
Y NIpMMeHeHUs MOCJIe[CTBUN ee HeJeMCTBUTEJbHOCTH, IPUMEHEHUS OCJIEe[JCTBUNA HeJlen-
CTBUTEJIBHOCTU HUYTOXXHOM cZiesiKU. /lpyrue cnocobbl, Ha3BaHHble B cTaTbe 12 ['paxkaaH-
CKOro kKojgekca P®, mo cBoell cyTU SIBJSIOTCA BCEro JiMUIb 0003HAYeHHUEM [JIeMCTBUM Oe3
YTOYHEHMUS CIOCOO0B UX ocyllecTBaAeHUs. OZjHaKO HeN36eXXHO BCe 3TU J1eCTBUS OCYLeCTB-
JISIOTCA B CyAeOHOM Mopsi/iKe (KpoMe caMO03alUThbl), IO3TOMY CTaThs 12 JoJKHA KOOPAU-
HUpOBaTh co ctaTber 11 Kojiekca, 3akpenuBilen Cyie6HbIN ClI0co6 3alUThI [4].

[lesib 3alIMThI, K KOTOPOW CTPEMUTCS MOTepPIeEBLIEH, JOKHA ObITh €My MOHSTHA,
IpUYEM €ro BOJIEU3bSIBJIEHNUE, BbIpAaXKEHHOE B KOHKPETHOM 00OpallleHUH B yIOJHOMOYEH-
HbIH, CIIOCOOHBIN 3alIMUTHUThb, OPraH, JOPKHO COBNAAATh C ero BHYTPEHHEHN BoJiel, hHaue
€CTh PUCK TOTO, UTO Cy/, Ha3blBaeT HEHaJJiexKalliM C1ocob60M 3aluThl. B cBO o4epesp,
KaXK/J[bli CIOCO0 3allUThI CYyO'beKTUBHOI'0 IPAXKJaHCKOT0 NpaBa [J0/P)KeH UMEeThb CBOIO 1|eJIb,
HOPMAaTHUBHO 3aKpelieHHY10. [loTepneBIMMi CyObeKT (CUUTAOIUNA ceOsl TaKOBBIM) A0JI-
>KeH 0CO3HaBaTb, YTO OH XOYeT: HaKa3aTb BUHOBHOIO NMyTeM yMeHbLIEHHS ero UMylle-
CTBEHHOM MacChl 32 CUET MOJYYEHHUS OT HEro JleHeXKHOM KOMIIeHCalluy, UMY eCTBa; MoJy-
YUTh UMYILECTBEHHbIE MPaBa; 06eCeYUTh MPU3HAHUS OCIAPHMBAEMOr0 UJIM He NMpU3HaBa-
e€MOT0 IpaBa; YCTPAaHUTb MPENsATCTBUS; 0053aTh COBEPLIUTb AEWCTBUA JIUOO He COBeEp-
1IaTh U JpyTHe.

3aluTa UMYLEeCTBEHHbIX I'PaXXJaHCKUX MpaB JIO/KHA NMPeJCTaBASITh COO0M: KOM-
IJIEKC AeMCTBUM: CaMOro CyO'beKTa, CYUTAIOLEro cebsl MOTepneBUIMM, B TOM YUCJE: €ro
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obpalleHle B YIOJHOMOYEHHBIA OpraH, 6e3 4yero MexaHM3M He HayHeT [elCTBOBaThb
(KpoMe caM03alWThI); OCYLIECTBJEHHE IOPUJUYECKU 3aKpemJyeHHbIX QYHKUUH YIOJHO-
MOYEHHOTO OpraHa [0 pacCCMOTPEHHUIO U OLleHKE TOT0, B CUJIy Yero Cyo'beKT CUMTAET Ce0s
HYKJAIOUIMMCSA B 3alLUTE; LOCTUKEHMe pe3y/ibTaTa TAKUM YIIOJTHOMOYEeHHBIM OPTraHOB 10
WUTOraM pacCMOTpPEeHUs, IPU 3TOM [IJIl CAMOTO CyO'beKTa pe3yJbTaT MOXKeT ObITb U OTpH-
1laTeJbHbIM, TO €CTh He 00eCNe4YMBUIMN €My 3allluThl, MOCKOJIbKY OpPraH He yCMOTpeJ
B 3TOM He06X0AUMOCTH. Ec/in ke pe3ysbTaT TOT, KOTOPOro J00MUBaJ/ICA CYObEKT, TO MeXa-
HU3M 3alMThl IPOA0JKAETCS Jjajsiee MyTeM COBEPLIEHHUS IEMCTBHUUM UCIIOJTHUTEJNBHOTO Xa-
paKTepa B OTHOLIEHHWU BCTYNUBIIET0 B 3aKOHHYIO CUJIY aKTa YIIOJIHOMOYEHHOTO OpraHa.

TakuM o06pa3oM, 3alUTa NpPeACTaBJASAET COO0U ANAUUNCA OPUAUYECKUN (aKT
B $opMe KOMILJIEKCA IPAaBOMEPHBIX JIEMCTBUM CYO'bEKTA, CYUTAIOLIET0 Ce6s1 HYKAAIUM-
cAl B 3aljUTe ero CyO'beKTUBHOTO NpaBa; OPraHoB, YIIOJJHOMOYEHHbBIX pacCMaTpUBaThb 06-
paleHue cyObeKTa B MOPSAAKE, YCTAHOBJIEHHOM 3aKOHOM; MPUHSATHE YIOJHOMOYEHHbIM
OpraHOM B IpeJieslaX CBOUX MpPaB HEOOXOAHWMOTIO aKTa; OCYLleCTBJEeHHUE APYTUM YII0JHO-
MOYEHHbIM OPTaHOM [JIeMCTBUU M0 NPUHYAUTEJTbHOMY WCHOJIHEHUIO aKTa AJs JOCTHXe-
HUSl KOHEYHOH I1eJi1, K KOTOpOU cTpeMuiica cyobeKT. [Ipy 3TOM CyO'beKT, »Keslalolui 1o-
JIyYUTb 3aLIUTY, 0JDKEH IOHUMAaThb, KaKyIo LieJib OH IIpecjelyeT, MOXKeT JIU OH ee JOCTUYb
NOCpPeACTBOM MU30PaHHOr0 NPAaBOBOr0 MeXaHM3Ma 3allUThI JIM0O0 He MOXKeT WJU 3TO BO3-
MO>KHO, HO He 0JJHO3Ha4yHO. Ec/iM 1le/1b He JOCTUTHYTA, TO C MO3ULUU CyO'beKTa 3alUTy OH
He noJiy4yuJ. He ocTaHaB/iMBasCh Ha 3TOM, CyO'beKT IPHU KeJIaHUM BIIpaBe UMeTb BO3MOX-
HOCTb U3MEHUTb HaMEeYeHHYIO 1ieJib U BHOBb IPUOErHyTh K 3aljuTe. Bce ykazaHHOe B cO-
BOKYIHOCTHU MO>XHO 0603HAYMTh KaK IPAaBOBOM MeXaHU3M 3aLUThI.

[logBoasa UTOTH, €CTh OCHOBAaHHUE N0JIaraTh, YTO JAEHWCTBYIOLIee IPaXKJaHCKoe IPaBo
Y 3aKOHOJATeJIbCTBO HYXXJAeTCs B ONpeJeIeHUH MOHATUSA 3alUThl IPaXKJaHCKUX MpaB
Y lLleJied 3aluThl. YKa3aHHble B cTaTbe 12 ['pakgaHckoro kojekca P® cnocobbl 3aiuThI
HY>KJal0TCsd B 6oJiee 4eTKOW GopMy/HpOBKe [4], a MMEHHO: yKa3aHHUs 1ieJid NpUMeHeHUs
KaXK/J[0T0 C1I0c0o6a 3alMThl, IOPsi/iKa peasu3aliiy 3Toro crnocoba (Cy1e6Hbli/BHeCyieOHbIN).
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THE PROBLEM OF UNDERSTANDING THE PROTECTION
OF CIVIL RIGHTS EXERCISED IN THE IMPLEMENTATION
OF CONSTITUTIONAL GUARANTEES
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Annotation. The article analyzes the problems associated with the lack of
the concept of protection of civil law, and substantiates the relevance of the defini-
tion of this concept. The author proceeds from the need for relevant government
bodies and officials to use the right of legislative initiative, thereby eliminating gaps
in current legislation, and the importance of monitoring already established social
relations that require legal regulation.

Key words: Constitution of the Russian Federation, protection of rights, civ-
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subjects of the right of legislative initiative.

In the dictionary of S.I. Ozhegov, the word “right” is understood as the ability to act,
to act in some way, to demand something [9]. This definition of law is given from the posi-
tion of human understanding, which, in principle, is very common in society. Many people,
declaring their right, do not think about whether it is enshrined in legislation. “I have the
right to have my opinion and express it, | have the right to disagree with someone, I have
the right to give birth to a child,” etc. In other words, the rights to act, demand, receive, de-
fend and other natural rights are initially formed as part of a social relationship, that is, at
the level of a social institution. It is this stage of the existence of citizens’ rights that is fun-
damental for giving them normativity, if the state deems it necessary. When a stable opin-
ion has formed in society about a fair claim to certain rights, then, accordingly, the need
arises to give them legal status, but taking into account the usefulness of these rights for
society. Although the benefit is determined by the state, the driving force for the “launch” of
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legal registration of rights is public opinion. However, it should become known to those
who have the corresponding functions, such as: monitoring public opinion, taking legisla-
tive initiative by proposing the relevant draft normative legal act to the legislative body.

This position may seem strange based on the fact that all the rights of citizens are al-
ready proclaimed in Chapter 2 of the Constitution of the Russian Federation [2; 8]. Howev-
er, the Basic Law of the state declares and guarantees anyone who wishes to exercise
a constitutional right, and the specific method of implementation, limits and prohibitions
are regulated in federal laws intended to regulate existing social relations, and to do this on
time, keeping up with their development. This can only be accomplished by the state, one
of the main functions of which is to ensure legal order. One should agree with the opinion
that the impact of society on the state is a direct connection, and the impact of the state on
society is inverse [10, p. 44]. Since the state is responsible for making established rules use-
ful to society binding, its authorized bodies must have the legal ability assigned to them
and the obligation to monitor the development of social relations, analyze their essence,
determine their usefulness for citizens and identify gaps in the current legislation , and as
a result - to design the content of legal norms or laws that should ensure the achievement
of public and state goals and objectives at this stage, as well as support an effective legal
mechanism for the protection of rights. This is the essence of the legislative initiative.

According to Part 1 of Article 104 of the Constitution of the Russian Federation, the
right of legislative initiative belongs to the President of the Russian Federation, the Federa-
tion Council, senators of the Russian Federation, deputies of the State Duma, the Govern-
ment of the Russian Federation, legislative bodies of the constituent entities of the Russian
Federation [2; 8]. However, it is unlikely that it will be possible to find a normative consoli-
dation of the obligation of state authorities and management to constantly analyze, monitor
already existing social relations that need legal regulation, and evaluate them. Perhaps the
Supreme Court of the Russian Federation has similar functions. In accordance with Part 6
of Article 2 of the Federal Constitutional Law of 02/05/2014 No. 3-FKZ (as amended on
07/14/2022) “On the Supreme Court of the Russian Federation”, the Supreme Court of the
Russian Federation exercises its rights in accordance with Part 1 of Article 104 of the Con-
stitution of the Russian Federation the right of legislative initiative on issues under its ju-
risdiction, and also develops proposals for improving the legislation of the Russian Federa-
tion on issues under its jurisdiction [3]. Although the Law does not indicate the obligation
of the Court to monitor public relations, but in practice, the Supreme Court, by making
a systematic review of court cases in various branches of law, gets an idea of how far the
current legislation lags behind existing social relations, which makes it possible to demon-
strate legislative initiative on specific gaps.

Thus, on December 19, 2023, the Plenum of the Supreme Court of Russia adopted a
resolution “On introducing to the State Duma of the Federal Assembly of the Russian Fed-
eration a draft federal law “On Amendments to the Federal Law “On Insolvency (Bankrupt-
cy)” and the Arbitration Procedural Code of the Russian Federation" . The draft federal law
was developed in order to improve the procedure for consideration of bankruptcy cases by
arbitration courts and is aimed at increasing its efficiency and the quality of the administra-
tion of justice in cases of this category. It is proposed to simplify bankruptcy procedures for
certain categories of isolated disputes, to increase the minimum amount of creditors'
claims, upon reaching which a bankruptcy case for a legal entity can be initiated [5].

This indicates the Court's awareness of those gaps in the law, due to which the rele-
vant social relations are not fully regulated, giving rise to problems in terms of satisfying
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debt obligations, protecting the rights of debtors and creditors. After all, bankruptcy, in
fact, is one of the ways to protect the rights of insolvent members of society and organiza-
tions. In our opinion, the most popular rights in society are the rights by virtue of which an
individual and legal entity acquires things, the procedure for owning and using them, as
well as alienation, is formed. These are civil rights. The origin of the term "civil law" may be
related to what the ancient Romans called "jus civile". As is known, in Roman law the citi-
zen class had the largest number of types of property rights and methods of protecting
them. Possession of property without the ability to protect it from encroachment and harm
has been fundamentally not allowed since ancient times, which, accordingly, is also rele-
vant in the modern world. The proclaimed subjective right is “dead” without a mechanism
for protecting it from any illegal attacks or refusal to recognize the right.

According to Article 7 of the Universal Declaration of Human Rights, all persons are
equal before the law and are entitled, without any distinction, to the equal protection of the
law. All persons have the right to equal protection against any discrimination in violation of
the Declaration and against any incitement to such discrimination [1]. The right to judicial
protection is enshrined in Article 46 of the Constitution of the Russian Federation; there
are no other rules on the protection of rights in the Constitution of the Russian Federation,
including the protection of civil rights [2; 8]. Article 12 of the Civil Code of the Russian Fed-
eration outlines a list of ways to protect civil rights [4]. However, the concept and essence
of the protection of civil rights are not normatively defined, which encourages civil scien-
tists to discuss in order to find an optimal understanding from the standpoint of science
and law. Thus, there is an opinion that the protection of subjective rights is subject to as-
sessment in material and procedural aspects [6, p. 11, 48]. There is also an understanding
of the protection of rights as necessary measures, which is valuable from the point of view
of the subject in need of protection [7]. Probably, scientific polemics and discussion of the
concept of protection will continue for a long time, at least until it is normatively consoli-
dated, for example, in the Civil Code of the Russian Federation. So far, the norms of the
Code do not allow us to clearly understand the essence of the protection of civil rights, the
scope and limits of protection.

Article 12 of the Civil Code of the Russian Federation, without specifying what is
meant by protection, lists its methods: protection of civil rights is carried out through the
recognition of rights; restoration of the situation that existed before the violation of the
right, and suppression of actions that violate the right or create a threat of its violation;
recognizing a contestable transaction as invalid and applying the consequences of its inva-
lidity, applying the consequences of the invalidity of a void transaction; invalidation of the
meeting's decision; invalidation of an act of a state body or local government body; self-
defense rights; awards to perform duties in kind; compensation for losses; collection of
penalties; compensation for moral damage; termination or change of legal relationship;
non-application by the court of an act of a state body or local government body that con-
tradicts the law; in other ways provided for by law [4]. Almost all of the above methods can
be implemented through judicial protection, except for self-defense.

In judicial practice, the term “inappropriate method of defense” is often encoun-
tered. For example, the decision of the Arbitration Court of the Republic of Bashkortostan
dated July 15, 2021 in case No. A07-10221/2020 states: “The plaintiff chose an inappropri-
ate method of protecting the right” [11]. There is reason to believe that errors in choosing
the appropriate method arise, first of all, from the lack of a normative concept of protec-
tion, which should be primary in the law, and methods as a consequence of the concept.
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Since the Constitution of the Russian Federation proclaims multi-branch rights, we will
select only basic constitutional civil rights to conduct some analysis of the feasibility of their
protection through the current norms of civil law. These include: the right to be an owner
(clause 2 of article 8, clauses 1, 2, 3 of article 35); land ownership (clause 2 of article 9, arti-
cle 36); freedom and personal security (Article 22, paragraph 1); inviolability of private life,
personal and family secrets, protection of one’s honor and good name, secrecy of communica-
tions (Article 23); non-disclosure in any way of information about the private life of a person
without his consent (Article 24); the right to have a home and its inviolability (Articles 25, 40);
the right to engage in entrepreneurial activities (Article 34); right to compensation for harm
(Article 53) [2; 8]. It follows from the Constitution of the Russian Federation that both property
and non-property civil rights are guaranteed. Since their legal nature is different, therefore,
their protection, its ultimate goal and methods of protection cannot be the same.

The constitutional nature of rights means not only their proclamation, but also the legal
provision of the opportunity to exercise rights and protect them from illegal encroachment and
non-recognition. The methods of protecting a violated or unrecognized right provided for in
the Civil Code of the Russian Federation cannot be identified with the concept of protection.
The purposes of using the methods have not been determined. The goals are clear only when
implementing such methods as restoring the situation that existed before the violation of the
right, and suppressing actions that violate the right or create a threat of violation, as well as
recognizing a voidable transaction as invalid and applying the consequences of its invalidity,
applying the consequences of invalidity worthless deal. Other methods, named in Article 12 of
the Civil Code of the Russian Federation, are essentially just a designation of actions without
specifying the methods for their implementation. However, inevitably all these actions are car-
ried out in court (except for self-defense), therefore Article 12 must be coordinated with Arti-
cle 11 of the Code, which establishes the judicial method of defense [4].

The purpose of the protection that the victim seeks must be clear to him, and his ex-
pression of will, expressed in a specific appeal to an authorized body capable of protecting,
must coincide with his internal will, otherwise there is a risk of what the court calls an im-
proper method of protection. In turn, each method of protecting subjective civil law must
have its own goal, normatively established. The injured subject (who considers himself
such) must realize that he wants: to punish the perpetrator by reducing his property mass
by receiving monetary compensation and property from him; obtain property rights; en-
sure recognition of a disputed or unrecognized right; remove obstacles; oblige to perform
actions or not to perform others.

The protection of property civil rights should represent: a set of actions: the subject
himself, who considers himself a victim, including: his appeal to the authorized body, with-
out which the mechanism will not begin to operate (except for self-defense); implementa-
tion of legally established functions of an authorized body to review and assess why the
subject considers himself to be in need of protection; achievement of a result by such an
authorized body based on the results of consideration, while for the subject himself the re-
sult may be negative, that is, it does not provide him with protection, since the body did not
see the need for this. If the result is the one sought by the subject, then the protection
mechanism continues further by performing executive actions in relation to the act of the
authorized body that has entered into legal force.

Thus, protection is a continuing legal fact in the form of a set of lawful actions of
a subject who considers himself in need of protection of his subjective right; bodies author-
ized to consider the subject’s appeal in the manner prescribed by law; adoption by the au-
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thorized body, within the limits of its rights, of the necessary act; the implementation by
another authorized body of actions to enforce the act in order to achieve the final goal that
the subject was striving for. At the same time, the subject who wants to receive protection
must understand what goal he is pursuing, whether he can achieve it through the chosen
legal mechanism of protection or cannot, or whether it is possible, but not unambiguous. If
the goal is not achieved, then from the position of the subject he did not receive protection.
Without stopping there, the subject, if desired, has the right to have the opportunity to
change the intended goal and again resort to protection. All of the above together can be
described as a legal protection mechanism.

To summarize, there is reason to believe that the current civil law and legislation
needs to define the concept of protection of civil rights and the purposes of protection. The
methods of protection specified in Article 12 of the Civil Code of the Russian Federation
need a more clear formulation [4], namely: indicating the purpose of using each method of
protection, the procedure for implementing this method (judicial /extrajudicial).
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A.B. XpamM1i0B®

OCOBEHHOCTHU ®OPMUPOBAHHUA U COTUAJIBHOI'O
COCTABA TJIACHBIXTOPOACKHUX AYM TOMCKOHU I'YBEPHHUH
I10 PE®OPME 1870 TOJA

AHHOmayus. B pabome Ha wupokoli UCMOYHUK0B80U 6ase ucce-
dosaHa npakmuka peaauzayuu 2opodckoli pedhopmut 1870 2. 8 Tomckol
eybepruu. Ilo HO8bIM npasuiam 6blau c030aHbl 8bIGOPHbIE UHCMUMYMbI
HA MECMHOM ypo8He — 20podcKue dyMbl U 20podcKue ynpasgsl. BoisigneH
KOMN/EKC HapyWweHUll U KOHMAUKMHbIX cumyayull KaKk 8 op2aHusayuu
8b160p08 U nodeedeHUU UX UMO0208, MaK U meKyujeli pabome op2aHos ca-
MoynpasseHusi. U36upamenvHoe npago noayvuau 6 cpedvem 10 % cu-
meeil 20podos. CoznacHo cmamucmuke, 60/1bWUHCMBO 3AKOHHbIX U36U-
pame.iell He y4acmeosaau 8 8vlbopax U obujecmeeHHblx desaax. Pachpe-
desieHUeM HA/020N/1aMeAbWUKO8 N0 mpeM pas3psdam 3HA4YUMesnbHO
02pAHUYUBA/CS NPUHYUN B8CECOCA08HOCMU 8 (POPMUPOBAHUU 20POJCKUX
cobpaHuli. B cocmasax 2aacHvix dyM npeob.1adasn «mopzaoswiil» 31emMeHm,
no coc/n08uUAM — Kynywl, MewjaHe u YuHO8HUkU. 06pazosamebHblll ypo-
8eHb 20p0JCKUX U36PaHHUKO8 dos12ue 200bl Obl1 HUdce cpedHezo, HepedKo
u3bupaaucs u HezpamomHwvle. MecmHble JyMbl 8bipaxca/au UHMEpPeChl
npednpuHumame.etl, 6bl/1U 3aKpbliMbl 0M 60AbUlell Yacmu Hace/1eHUS.

KiroueBble c/10Ba: 8b160pbl, U3bupamenu, pegpopma, 20podckas
dyma, anacHvle, 20podCcKas ynpasa, coyua/abHulil cocmas.

Jlu6epanbHble pedpopMbl 1860-1870-X IT. NpesOCTABUIN POCCUNCKUM IpaXkJaHaM
IIMPOKHE BO3MOXKHOCTHM [JIl y4acTUsl B MeCTHOM CaMOyIpaBJIEHUH, [leHCTBOBABIIETO
B COOTBETCTBUM C NMPUHLIUIIOM BCECOCIOBHOCTH OT MMEHM BCErO TOPOJCKOT0O 06LiecTBa.
B 3To¥i cBfI3W MHTepecC npeAcTaBJseT UCCaeJoBaHHe 0COOeHHOCTeN GOPMUPOBaHUS NIpe-
CTaBUTEJIbHBIX COOpaHui no 3akoHy 1870 r., onpesesieHHe COLMAIbHOTIO COCTaBa IJIaCHBIX
(menyTaToB) rOPOJACKUX AYM, OT KOTOPbIX 3aBUCea 3QPEeKTUBHOCTDb AeSITeJbHOCTU JaH-
HOT'O MHCTUTYTA BJIACTH.

[lepBble BbIOOPHI TOKa3aIM «OTOPBAHHOCTb» HOpM ['oposioBoro nosioxeHus 1870 r.
OT CJIOKMBIIUXCSI MECTHBIX YCJIOBUM M COCJIOBHOM CTPYKTYphI 00111ecTBa B ropoaax Cubu-
pu. KitoueBoil Ha sTamne BBefieHUs pedOpMbl cTasa npobJeMa onpejeseHusl Y4aCTHUKOB
BbIOOPOB, popMHpOBaHUs M36UpATENbHBIX CIUCKOB. Yke 21 ceHTa6ps 1870 r. [1aBHOe
ynpassieHue 3anagHou Cubupu gosoxuao B MB/I, 4To npu cocTaB/ieHUU CIMCKOB U30U-
paTeJsieil B ropo/ilax peruoHa o6HapyKuJcs psaj HegopasyMmeHuil. [1o 3akony 1870 r. npaBo
rojoca NpeAOoCTaBJAJOCh JIMLUIb TeM BJaZiesibliaM HeJBWXKHMBIX UMYILeCTB, KOTOpHIe
yIJIauMBaJ/IM C HUX HaJsoT B 610/keT ropoja. B rybepuckom Tobosibcke, KpoMe OAHOIPO-

«
XpamuoB AnekcaHap BopucoBuy, foneHT kKadeJpbl TyMaHUTapHBIX HAyK U TexHoJ0rui TroMeHcKo-
r'o MHJYCTPHUAJIbHOTO YHUBEPCUTETA, KAHAUAAT UCTOPHUUECKHX HayK, foLeHT. E-mail: khramtsov_ab@bk.ru
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LIEHTHOTO c60pa Ha KBapTHUPHYI0 MOBUHHOCTb, HE CyLeCTBOBAJIO 60Jiee HUKAKOro HaJjlora
C HeJIB>KMMOCTH HM B N0JIb3y Ka3Hbl, HU B N0JIb3y ropoja. B utore B cnucku nusbupare-
Jiert mo ToMcky U To6GOJIbCKY ObLIM BKJIIOYEHBI MJIATEJNbUIMKU KBapTUPHOTO cbopa C He-
JIBIDKMMOCTH U IIJIAaTeJIbIIMKU COOpPOB MO NPOU3BOACTBY TOPTOB M IPOMBICIOB B JJOXOJ
Ka3Hbl, XOTS U He UMEeBIIIMe B ropoJiaXx cooCcTBeHHOCTH [1].

[IpoBenenue pedopmbl 1870 r. B ToMckoM ry6epHUM ObLJIO BO3JIOXKEHO HA FOPO/I-
CKMe XO3MCTBEeHHble YIpaBJIeHUs], KOTOpble BKJ/IOYaIU CTAPOCTY, CeKpeTaps U MUCLOB.
O4eBHUAHO, UTO ONBIT COCTABJIEHHUS CIMCKOB M3bUpaTesiel U B LeJIOM OpraHU3aluu BbIOO-
POB [0 HOBBIM MpaBUJIaM y HUX OTCYTCTBOBaJ. B 3TOM CBfI3M OHU JONYyCKaJU pa3AYHbIE
OIIMOKM M HapylleHus, Ha 4YTO yKasblBaJia I'ybepHCKas BJIaCTb B JIAIle KOHTPOJIbHO-
Ha/]30PHOTO OpraHa - NPUCYTCTBUSI MO TOPOJCKUM JiesiaM (Jajsiee — mpUCYTCTBUE) [2].
B cocTaB 4/1eHOB IPUCYTCTBUA BXOAWJIU: TYOepHATOP, IpeJiceZilaTesb 0011ero ryoepHCKoro
yIpaBJieHus, NpeJcefaTesib Ka3eHHOM MaJjaThl, TyOepHCKHUU NpPOKYypop, rojoBa IrybepH-
CKOT'0 TOpo/ia ¥ TOpO/ICKOM cekpeTaps [3].

CorsiacHO XypHasy mpucyTctBus oT 13 uroHs 1875 r., BapHaysbckoMy X03s1U-
CTBEHHOMY yIpaBJIEHHIO ObLJ BO3pallleH CIMCOK U3bupaTesiell Ha epBoe YyeTbIpexjieThe
Ji1s ucnpassieHus. [lepBbiii ciucok Bkitovyan 1424 ropoxaH. OHaKo He BEpHO Oblja OCY-
IeCTBJIEHA «JeJiexXKa» u3buparesed no paspsazam. [locse vcnpaBiieHUM 4YUCI0 U36Upa-
TeJlell COKpaTuJoCh. AHa/IoTU4YHAas CUTyalus oTMedasack B KauHcke. IlpucyTcTBHe mo-
CTaHOBUJIO IPOBECTU HOBOE pacnpeziesieHue u3buparesierd No pa3psasaM, COrJIacHO CyMMe
ux niatexed [4]. B KosbiBaHy, corsacHo »KypHaJly Ty6epHCKOr0 IPUCYTCTBUSA, TOPOJCKast
BJIaCTb HEBEPHO MCYHMCJNJIA COCTAaB MeCTHOU AyMbl B 30 riacHbIX. [Ipu kKosnvyecTBe U36U-
paTeJsiel B 646 su1, coraacHo nojoxeHuto 1870 r., B yMe A0/KHO ObITh 42 riacHbIX [5].
[To panopTy HapbIMCKOro X031iICTBEHHOI'O YIIpaBJeHUsI OTHOCUTEJIbHO COCTABJIEHMUS CIIHC-
Ka U3buparesiel, rybepHCKOe NPUCYTCTBHE 1a/I0 CBOU Pa3bsCHEHUS, B YACTHOCTH, «BKJIIO-
yaThb B CIMCOK BCeX FOpPOJICKHMX OObIBaTeJel, OIJIQUMBAIOLIUX B JI0X0J TOpoJa IJaTex».
BBu/ly Ma/104MCIEHHOCTH ropo/ia Bcex cO0POB C XKUTeJiel B ero 61/pkeT 6bl10 772 pyo., ec-
JIU IeJIUTh Ha 3 pa3psa, To B 1-M pa3psje 6b110 6b1 4 vl ¢ miatexom 257 py6. B aToi
CBSI3W MPUCYTCTBUE NMPUHAJO pelleHUe npefctaBuTb B MB/l xomaTallcTBO 0 BBeJeHUU
B HapbiMe 2-x pa3psioB usbuparesieil. UHTepecHo, 4TO NpU BBeJEHUU HOBON pedopMbl
B Ky3Hellke ry6epHCcKoe npucyTCcTBUe B aBrycte 1875 r. M3Ha4Ya/lbHO «He HAILJIO KaKHX-
JIM60 06CTOATENBbCTB JJI pa3bsICHEHUN U y3aKOHEHHUMH... CIMCOK HM3bupaTtesieil 6bl1 Co-
CTaBJIeH COBEpUIEHHO NpaBuyibHO». OJHAKO K HOS6pIO, KOTAa MOCTYNHJMU MpPOLIeHUs
MEeCTHBIX KUTeJIeW B CBSI3U C HEBKJIDUEHHEM UX B COCTAaB U3bHpaTeJsiel, OblI0 peJucaHo
ropo/iCKOMY yIpaBJIeHHIO IEPECOCTABUTD CIHCOK [6].

KpoMme 3Toro, rybepHckoe NpUCYTCTBHE NPUHMMAJO peLIeHUs MO0 MNPOLIeHUSM
YaCTHBIX JIMI. B 4acTHOCTH, corJjiacHO KypHasy oT 9 anpesis 1875 r., ry6epHCKUU cekpe-
Tapb H.fl. BesisieB 3aiBUJ1 0 HEBKJIIOYEHUHU €r0 B CIIMCOK U3bupaTesiel no r. Tomcky. [Ipu-
CYTCTBUE IMOCYUTAJIO pelleHHe MeCTHOM ynpaBbl 6€30CHOBATEJbHBIM W MpeJNUcaso eu
BKJIOYUTb IPOCUTEJIS B U30MpaTebHbIN CIUCOK [7].

OfHaKo He BCe 00pallleHUs XXUTeJIed 3acayKHBa/ld BHUMaHUS U Y/10BJIETBOPSIHUCH.
B yacTHocTH, ry6epHcKkoe npucyTcTBue 13/22 centsabpsa 1880 r. paccMoTpesio xanody
buiickoro kynua B. ['nieBa Ha ero HeBK/IOYeHHEe B CIIMCOK M3bHpaTesel. [IpucyTcTBue
YCTAaHOBUJIO, YTO OH ObLI MOJ CYAOM U CJIeACTBHEM, UMeJl ITpadbl, YTO 3anpelniaa 3aKoH.
Ero npoiieHue ocTaBuIM «6e3 MocaeAcTBUN» [8].

Ha usbupartebHbIX yyacTKax Takxke QUKCMpOBaIUCh HapylleHus. [IpucyTcTBre 6 Mas
1875 r. paccMmoTperio xaobbl KynioB KoposieBa v EpMoniaeBa, MenjanvHa [lepByHuHCKO-
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ro, yuutessi ToMmckoi ruMHa3uu TroMeHIleBa Ha HapylIeHHs, 0NylLleHHble HAa BbIOOpax Mo
1-y paspsaay 24 anpess 1875 r. B yacTHOCTH, B BbI60paxX NPUHSJIU Y4aCTHE NOJUTHYECKUE
CCbLIbHBIE, IPUYMCIIEHHbIE B MelllaHe, 4To 3anpelnas 3akoH 1870 r. Bo 2-M paspsze Takxe
ObLIM NONMYLEeHbl HApYyIIEH!s, Ha YTO YKa3blBaJlX 7 ayuob usbupareseil. PesysbTaTel BbI-
6opoB no 1-y ¥ 2-y pa3psg/aM OpUCyTCTBHUE OTMEHUJIO U Ha3HA4YMJIO IPOBECTU HOBbIE [9].
CnenoBaresibHO, U GOPMUPOBAHHUE HOBOTO COCTaBa IJIacCHbIX TOMCKOM rOPOACKON AyMbI 3a-
TAruBaaoCchb. Ha 3acefjanva AyMbl BbIHYXKJEHbI ObLJIM COOMPATHCA TJIaCHblE IPEXHEro Co-
CTaBa, y>Ke OTCJIYKUBIIMEe CBOU cpok. Takas mpob6sieMa Obla XapaKTepHa [iJisi MHOTUX CH-
6upckux ropozoB. B KanHcke, B MapTe 1888 r. HOBbIU cocTaB [yMbl HUKAK He MOT MPUCTY-
IUThb K BbIOOpaM ropojCKOro roJioBbl. U mpogosnkan cayk0y cTapblid, OTCAY>KUBIIAK CBOU
cpok rosioBa A.Il. Epodees. [Ipor3o111/10 3TO IOTOMY, YTO pe3yJibTaTbl BBIOOPOB IJIACHBIX MO
3-My pa3psAy u3-3a IPOTeCTOB He YTBEPXKAAJIUCh TYOepHCKUM npucyTcTBueM [10].

Tak>ke rybepHckoe npucyTcTBue 29 gekabpsi 1875 r. paccmoTpesio Bonpoc 06 yya-
CTUH 4JIEHOB AJITaliCKOTO TOPHOIO yIpaBJieHUs1 B Bbibopax mno r. bapHayay. [IpucyTcTBue,
B COOTBETCTBUM CT. 19 3akoHa 1870 r., MOCTAaHOBUJIO, YTO «J0J/DKHOCTHBIE JIMLIA TOPHOTO
yIpaBJieHUs He UMeIOT TaKoro npasa» [11].

TakuM o6pa3oM, U3-3a MeJIKUX HapyLleHHWH U HepellleHHbIX BOIPOCOB MpOBeJleHre
pedopmel 1870 r. B pervoHe 3aTsAHYJI0Ch 6oJsiee yeM Ha 7 JieT. [lo kKosiMyecTBy U36UpaTe-
Jieil B ToMcKoOM rybepHUU BbIJEeNSANNCh 3 KPYIHBIX ropoja — bapHays, ToMmck u buiick,
2 cpeaHux — KoabiBanb U1 MapuuHck U 3 ManbiXx — Ky3nenk, Kaunck u Hapbim. U36upa-
TeJIbHOE NMpaBo OblJI0 NpefocTaBaeHo B cpeaHeM 10 % HacesieHHs ropofioB: B ToMcke U3
24431 xutens auuib 3,9 % ctanu usbupareasmu; B Kauncke uz 5450 - 5 %; B Hapbime us
2000 - 8,7 %; B bapHayse u3 14594 - 9,4 %; B Mapuuncke u3 5550 - 10,5 %; B Ky3Henke
u3 3020 - 12,2 %; B buiicke us 6797 - 12,8 %; B KosibiBanu 13 3900 ropoxxaH Moay4u/iu
NpaBo rojioca Ha MeCTHbIX BblOOpax 16,6 % [12,c. 167,174,179, 185, 192, 196, 201, 207].

[To 3akony 1870 r., u36MpaTeJr-HaJIOTOIJIAaTe/NbIIMKHU TOAPa3JesIuCch Ha 3 pas-
psJia, UCXOAS1 U3 CYMMbl OIJIaYMBAaeMbIX COOPOB B O0MKeT ropoja. Kaxxapiii pa3psi/ Bbl-
6upaJ B AyMy TpeTb IrJiacHbIX. KosiMuecTBO Ir1acHbIX B iyMax cocTaBJisiyio oT 30 go 72. Ha
kaxzple 150 cpie 300 n3buparesieil npubaB/IAIOCh 1O 6 IJIacCHBIX (TabJ1. 1).

Ta6suna 1

HToru Bbi60pPOB B ropoacKue AymMmbl ToMCKOM ry6epHUM HA IepBoe
U BTOpOe YyeThbIpexsieTHe o 3akoHy 1870 r. [13]

IlepBoe YyeThbIpex/aeTHE BTopoe yeThIpexJjeTue
peero BCero 1 2 3 BCETo | peero 1 2 3
T'opop, u3oupa- u3éupa-
. rjac- | pas- | pas- | pas- . rjac- | pas- | pas- | pas-
Teneino | pan | pax | pan Tenxedno| oo paa | pax | pan
CIIMCKY CIIMCKY
Tomck 957 57 19 19 19 2015 72 24 24 24
BapHayu 1390 72 24 24 24 1566 72 24 24 24
Buiick 873 48 16 16 16 979 54 18 18 18
KauHck 270 30 10 10 10 287 30 10 10 10
KoJibiBaHb 646 42 14 14 14 733 48 16 16 16
Ky3Henk 369 30 10 10 10 348 30 10 10 10
MapuuHck 584 36 12 12 12 742 42 14 14 14
Hapbim 174 30 15 15 -* 168 30 15 15 -*
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Wpes MUPOKOro yyacTuss B MECTHOM CaMOYINpPaBJeHUU He Hallljia JOJKHOTO MOo-
HUMaHUs CpeJU KUTesaell cUOUPCKUX ropoJioB. bosiee Toro, nmepBblie BbIOGOPHI COCTOS-
JIUCbh 6e3 Npe/IBbIOOPHBIX aruTallMi U 00IeCcCTBeHHbIX COOpaHui. [Io MHEHUIO ra3eThl,
«BbIOOPBI NPOXOAAT TUXO0, CMUPHO, HU IPEHUN, HU MApPTUX Y HAC HET... 3TO IPOUCXOUT
OT paBHOAYIIUS 06bIBaTe el K caMOyNpaBJeHHUI0, 3ace/JaHUsl TJIaCHBIMU He MOCelat T-
Cs... BO U30eXaHue JIMIIHEeW TJIaCHOCTH Ha 3aceZlaHUsl MOCTOPOHHUX WU He MyCKaKT»
[14]. Boabmas yacTh U3bUpaTesell He sABUIACh Ha y4acTKU. CorjiacHO oTyeTaM, s1BKa
ropo’kaH Ha MepBbIX BbI6OpAx OKaszasacb HU3KOU. CkaxkeM, B TOMCKe Ha BbIGOPHI NP U-
mtu 250 yesoBek (26 %), B bapHayie - 91 (6,6 %), B Mapuuncke - 68 (11,6 %), B buii-
cke - 59 (6,8 %), B Kysnenke - 38 (10,3 %). Boicokue nokasaTeJsiu MO siBKe Ha BbIGOPHI
oTMeyvasuch B KosbiBanu - 270 unau 41,8 % oT Bcex usbuparesei [12, c. 167, 179, 185,
192, 196, 201].

Ha nepBbix Bbi6opax B Tomcke (1870 r.) yncao usbuparesiel coctaBuio 957 yelo-
BeK, U3 HUX N0 pa3psjaM - 1-i1 — 43 (4,5 %), 2-11 - 196 (20,5 %), 3-i1 — 718 (75 %) yesn0BeK;
110 COCJIOBUSIM COCTaB ObLJI «Pa3HOLIEPCTHBIM»: KYIIILIbl M TOYETHbIe rpakaane 151 (15,8 %),
MelaHe - 444 (46,4 %), iBopsiHEe U YMHOBHUKHU - 95 (9,9 %), BoeHHOe cocnoBue (odune-
pel) - 13 (1,4 %), Hr>xkHMe yuHbI - 52 (5,4 %), kasaku - 10 (1 %), kpectesaHe - 35 (3,7 %),
nHopoausl - 14 (1,5 %), «iuna Hen3BeCTHbIX cocoBUU» — 134 (14 %), pa3HOUMHIBI —
9 (0,9 %), 11y [yXOBHOTO 3BaHUs, a TaKXe yupexJeHUn, BeJOMCTB U NpeJINpUATUHN B U3-
O6upaTesibHOM CIHUCKe He 6bL10. JIIDGONBITHO, YTO TOMCKHE BJIACTU HE CMOTJIM YCTAHOBUTD
COCJIOBHYIO0 IPUHA/JIeXXHOCThb 14 % usbupateneit [15].

K caepyromum Bei6opam (1875 r.) KosM4ecTBO y4aCTHUKOB BbIOOpPOB B ToMcke
Bo3pocsio 6osiee yeM B 2,1 pasa (Tab6J. 1), YTO NMPOU3OUIJIO0 HE B CBSI3U C €CTECTBEHHbBIM
NPUPOCTOM WU/ aKTUBHBIM MPUOBITHEM B FOPO/i HOBBIX JitoAel. OUueBU/HO, YTO NMEPBbII
CIUCOK COCTaBJISIJICA 6€e3 NO0/KHOU «IIpOopaboTKU» COCTaBa »KUTeJIel U YCTaHOBJIEHUS UX
u3bUpaTesbHbIX MpaB. B JanbHelllleM MecTHasi ynpaBa 3HAuYUTEJNbHO MNepepaboTasa
CIIMCOK M30upaTesiel, yAeJbHbI BeC KOTOpbIX nmoaHssca ¢ 3,9 % no 7,9 % ot Bcero
HaceJIeHHUs.

ToMckHM ro/s10BoH Ha nepBoe yeThbipexjeTue 6bl1 U36paH kynel /J.U. Tenkos, ciy-
>KUBIIMHN Ty1aBoM ropoja ¢ 1864 r. OgHako ero o6IIeCTBEHHYIO CAYXKO0Y aJJMUHHUCTpaLUs
rybepHUM npusHasja HeapPpeKTUBHOU. COrjiacHO OTHOLIEHUIO TybepHaTopa OT 7 siHBaps
1875 r., «TenkoB 0Ka3aJsicsi COBEPIIEHHO HECIIOCOOHBIM K UCIOJIHEHHIO PUHATOM Ha cebs
00513aHHOCTH OTYACTH IO CTApOCTHU JIET, a IJIaBHOEe [0 HeAOCTAaTKy pa3BUTHs». [lo ero
OILleHKe, TOpO/ICKOe X035IMCTRO 11JIO0 CaMbIM IJIa4eBHBIM 06pa30oM, a TOpo/icKasi Kacca 6blia
pacTtpaudeHa [16]. B uTore HOBbIM TOMCKUM T'0JIOBOM IJIaCHble BblOpaiu Kymnua 1-i rujib-
nuu E.W. KoposieBa, KOTOpbIN 6611 3aMecTUTeIeM rosioBbl B 1871-1875 rr.

Ha nepBbIx BbI6Opax 1o yuciay usbupatesnen sugruposan bapuaya (1390). [Ipudew,
COTJIACHO CNUCKY 6apHayJiblieB, UMeBILIKX MPABO roJioca, B 1-i pasps/ Bouwiy Bcero 20 Jiuij
(1,4 %), Bo 2-1i pa3psg — 72 (5,2 %) u B 3-u1 pa3pas - 1298 (93,4 %). [17]. Kaxxabiit paspazg
HanpasJ/isiJl B MECTHYIO JyMy 24 TJIacHBIX, CTaJ0 O6bITh HECOPA3MEPHOCTb B U30MpaTeib-
HBbIX IpaBax MeX/y pa3psi/laMd 6blja OrPOMHAsi, YTO MPOTHUBOPEUYUJIO MPUHLUIY BCECO-
CJI0BHOCTH.

B cpefHUX M MasbIX Topojiax TyOepHUH CJIOXKUJCA 0oJiee OJHOPOJHBINA COCTaB
HacesieHUs. B HUX OCHOBHBIM COCJIOBHEM SIBJISIIUCh MeljaHe, KOTOPble BeJU MeJIOYHbIH
TOPT Y COCTOSIJIU IJIaBHBIM 00pa3oM B 3-M paspsze usbuparesneid. Hanpumep, Ha nepBbIX
BbI6bOpax B MapuuHcke (1875 r.) usbuparenu pacnpenensiiuch Tak: 1-il pa3psan - 35 ydel.
uiu 6 % (cymma cbopa B 610/xeT ropoga 1332 py6.), 2-i1 pa3psag - 66 den. uaum 13 %
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(1360 py6.) u 3-i1 paspan - 483 yes. uau 81 % (1332 py6.) [18]. B KosibiBaHM Ha BTOpPBIX
BbIOOpax (1879 r.) yrcsio usdbupartesel Bo3pocso Ao 733: 1-it paspsaz — 6 aun (cymma cbo-
pa 527 py®6.), 2-1 pa3psg - 45 (522 py6.) u 3 paspsas - 682 (511 py6.) [19].

B masiom KauHcke cnivcok usbuparesei (1875 r.) Bkiatoyan 270 xuteneit: 1-i pas-
psafa - 6; 2-i pa3psaj - 24; 3 paspsag - 240 (88,9 %). Kaxablil pa3psi HanpaBJisiJl B MeCT-
Hyto aymy 10 ruacHbix. CiieioBaTeIbHO, U36upaTen 1-ro paspsaa 6e3 BbIGOPOB «IIPOXO-
JWJIM» B COCTaB AyMbl. ICHO 0TYero B BbIOOpax NPUHSAJIN y4acTHe JIMlIb 22 JyesioBeKa [12,
c. 174]. B manom Hapbime npaBo y4yacTus B epBbIxX Bbibopax (1877 r.) noayyunu 174 xu-
Tesis. C paspewenuss MB/l usbuparenieil pacnpeenuau Ha 2 pa3psazaa, BMecto 3-X. Tak,
B 1-11 pa3psa Bouwin Bcero 8 yest. uiu 4,6 %, Bo 2-i1 — 166 4es. uiu 95,4 %. MectHasa ayma
coctosiia U3 30 rnacHbix. Kaxxablil pa3ps u3bupan B Hee 15 rulacHbIX, C/ief0BaTEbHO,
JUMCIIPONOPLHUS KosoccasibHasA: 8 yinn, 1-ro pa3psaga BbiorMpasau 15 ryacHbix U 166 sul, 2-ro
pa3psaa Takxke 15 ryiacHbix. HapbiMckasi ropojickas fyMa B cobpaHuu 23 okTs6ps 1877 r.
BBU/IYy HEIOCTATOYHOCTHU CPeJCTB U MaJIOUUCJAEHHOCTU HaceJleHUs NMPUHSAJIA pellleHre He
y4pexaaThb ropo/icKylo ynpaBy. Takoe e pelneHre npuHsaaa KysHenkas ropojckas gyMma.
OpHako no3jHee ynpaBbl B 3TUX FOpo/iax ObIJIM OTKPBITHI [20].

[lo cmuckaM riiacHbIX, U30paHHbIX B TOPOJCKME COOpaHUs Ha IepBOe YeThIpexJe-
THe, MO>KHO YCTAaHOBUTb UX COLUATIbHO-COCJOBHBIN COCTaB: B lyMax HeCJH CAyXK0y 3 Ka-
TEropyuM — Kynlibl, MellaHe U ABOpsiHe (UMHOBHUKHU). Tosbko B ToMcko# ropojckoi ay-
Me 70 % rJyiacHbIX ObLJIM KyINLIaMU U NMOYETHBIMU rpaxkAaHaMmu. B bapHaysnbckol ropoj-
CKOM yMbl CUJIbHbIE IO3UIIMU UMeIM YUHOBHUKHU (B OCHOBHOM, BhbIlIe/|LIIKE B OTCTABKY).
B apyrux ropopax Beaylias poJib NpUHaZJexaja MeLaHCTBY. B LiesoM B cocTraBax
rJIaCHBIX AyM Npeo6JiaZiajl «TOProBbId» kiyacc. Takke oThesibHble TJlaCHble OBIIM U3
«HETOPrOBbIX» KaTeropuu: y4uTeJis, OTCTaBHble BOEHHble, Ka3aKu U KpecTbsHe. Pe-
3yJIbTaThl BEIOOPOB HAa BTOPO€ YeThipexJieTHe NMOoKa3aJy, YTO JaHHbIA packiaj He U3-
MeHUJIcA (TabJ. 2).

Tab6suna 2

Coua/IbHO-COCJIOBHBIN COCTAB IVIACHBIX TOPOACKUX AyM TOMCKOM ry6epHIH
Ha MepBoe M BTOPOe YeThbipex/ieTHe no 3akoHy 1870 r. [21]

IlepBoe yeThIpexJjieTHe BTopoe yeTbipexjeTue
Kyn- ABo- Kyn- JBo-
bl Apy- bl ]
psaHe paHe | [Apy
BCEro | W Io- rve | BCero | Mmo-
T'opogn Me- | M 4u- Me- | numu- | rue
rjac- | y4er- KaTe- | rJlac- | 4eT-
IiaHe | HoO- IaHe| HO- | KaTe-
HBIX | HbIe ro- HBIX HbIE
BHU- BHU- |TOpHMH
rpax- pumn rpax-
KH KM
JaHe JaHe
Tomck 57 40 6 10 1 72 51 10 10 1
bBapnayn 72 17 26 23 6 72 19 16 26 11
buiick 48 10 28 8 2 54 12 30 6 6
Kaunnck 30 11 17 1 1 30 9 18 2 1
KoJsibIBaHb 42 13 27 1 1 48 14 32 0 2
Ky3Henxk 30 5 19 4 2 30 8 16 4 2
MapuuHCK 36 13 20 1 2 42 9 31 0 2
Hapeim 30 7 20 0 3 30 8 21 0 1
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[To BepoucnoBeaanuio 99 % riiacHbIX MECTHBIX IyM ObLIY MPaBOCJaBHBIMU. B yacTHO-
cTH, B TOMCKOW FOpOJCKOM fiyMe CIYKUJIU 69 ryiacHbIX IPaBOCJaBHOM Bephl, 2 KaTOJIMKaA
v 1 nygei. O6pasoBaTe/ibHbIil YPOBEHb TJIACHBIX JOJITME TOJibl OCTAaBaJIC HEBbICOKUM.
B Tomcke rylacHbIX C BBICIIMM 00pa3oBaHHWEM ObLIO 5, CpeJHUM — 6 U HWXKe CpeJHEero
(B T.u. momaiHee) - 61 [22]. B MecTHOM JyMe 001eCTBEHHYIO CJAYKOY HEC/IU TJIaCHble U3
npodeccopoB Tomckoro yHuBepcuteta [23]. Cpeau ropoJioB rybepHUU Bbljessiack bap-
HayJIbCKas rOpoJcKas AyMa, IZie Boicuiee oopa3zoBaHre nMmenu 10 riacHelx, cpefHee — 13,
HayvaJsibHOe — 18 1 fomaiiHee - 31, HerpaMOTHBIX He ObLJ0. B [yMe paboTasiu OGbIBIUIME YU-
HOBHUKM ANTaliCKOTro ropHoro ynpanJsieHus [24]. B MapuuHcko# ropozackoit ayme (1896 r.)
c o6pa3oBaHMEM HUXe cpefiHero Obl1 1 ryiacHbIM, € JOMAWIHUM — 16 U 3-e HErpaMOTHBIX
rJIAaCHBIX; TI0 BEPOUCHOBEJAHUIO TJIACHbIX — 17 MpaBOC/AaBHBIX, 2 U3 «CyOOOTHHUYECKOUN
CeKTbI» U 1 KaTo/uK [25].

[locnenyromue BIGOPHI TaKke He 00X0AUINCh 6e3 npoTecToB. CkaxkeM, KosibiBaH-
CKasl ropoJickas fyMa 26 okTsA6ps 1883 r. yTBepuia CIUCOK JIUL, UMEBIIUX IPABO roJio-
CcoBaThb Ha BbIOOpax B iyMy Ha HOBOe 4yeTbipexseTue ¢ 1884-1888 rr. MecTHble Kymiibl
KepHakoB 1 ba3blIbHUKOB NOJAJH Kajloby rybepHaTOpPy Ha UX HEBKJIDUEHHE B CIHCOK
KaK IJIaTeJbLUIMKOB C60pPOB B OIO/KeT ropoja ¢ TPAaKTUPHBIX 3aBeJeHUH. ToMckoe npu-
CYyTCTBHE NMOCTAaHOBUJIO MECTHOW AyMe MepecoCTaBUThb U3bUpaTesibHbIM CIMCOK [26]. 'y-
6epHckoe npucytctBue 11 ¢peBpasnsa 1884 r. paccMoTpesio civMcok nmo r. MapuUHCKY, BbI-
SIBUJIO pS/Jl «KHENIPABUJIBHOCTEN», B YAaCTHOCTH, B 1-1 pa3ps/, ObLJIU 3a4MCIEHb] KyIlel| U ero
CbIHOBBS C OOI{MM UMYIeCTBEHHbIM LIeH30M 62 py06., TOrZja Kak paBo rojoca Ha BbIbopax
JI0JIKHO OBbIThb [IPe0CTaBJIEHO TOJIbKO I'JIaBe CeMeNCTBY [27].

KpoMe norpemHocTeli Ha MeCTHBIX BbIOOpax, OpraHbl CaMOyIpaBJeHUs AOMyCKaax
npoleAypHble HAapYLIeHUs B TeKylleld cBoel paboTe. Hanpumep, npucytctBue 15 ssHBaps
1875 r. He yTBepAWI0 pe3yabTaThbl BbIOOPOB B cO6paHuM TOMCKOM ropoiCKOM AyMbl 4 fe-
Kabps 1874 r. Ha JOKHOCTb KYNeYyeCKOTro CTapOCThbl U B CUPOTCKUU cy/l. Bbi6opbl 6bLIU
OTMeHEeHbI, TaK KaK OHM COCTOSIJIUCh 0€e3 y4yacTus CTPSANYero U noJuLMencTepa, 4YTo Mpej-
nuchiBasa cT. 415 YcraBa o ciay»k6e o Beioopam [28]. ToMckasi ropo/ickasi iyMa B COOpaHUU
23 Hos6psa 1874 r. paccMoTpesia JIeMCTBUS TOPOJICKOM yIIpaBhbl, IPUHSBIIENR K CBOEMY pac-
CMOTpPEHMIO KaJIoObl Ha TPabexu B ropoZie U 6e3/1elcTBYe NOoJULMU. ['1acHble TOCYUTAIH,
YTO yHpaBa «BbILLJIa» U3 YCTAaHOBJEHHON 3aKOHOM KoMmmeTeHuu [29]. ['ybepHcKkoe npu-
CYyTCTBHE MOCYUTAJIO, YTO JJsl yCTPAaHEHUs] HEe3aKOHHbIX JeMCTBUU 4JIeHOB ylpaBbl Ha
NepBbIM pa3 He MpeAaBaTh UX Cy[ly, OTPAHUUYUTBLCH Pa3bsCHEHUSMH, TOPOJCKOMY TOJIOBE
Y TJIaCHBIM JIlyMbl YCUJIUTh KOHTPOJIb 33 yIPaBOU, YTOOBI OHA He NpeBblllajia BJaCTH U He
HapyiuaJa 3akoH [30].

['y6epHckoe npucyTcTBue 18 mas 1884 r. oTMeHuMJI0 TOCTaHOBJIeHHMe KauHCKoM ro-
POACKOM JyMbl OT 2 ampeJisi, COrJIAaCHO KOTOpoMy ropoackoit rosioBa A.Il. EpodeeB npej-
JIOXKUJI ;YMe HaHSATD [IJ11 OXpPaHbl TOPOJa KaK HOYHBIX, TaK U IHEBHBIX 00'be3/AHbIX. Bb160D
00'be3/IHBIX, BpeEMS UX CJIy:KEHUs, pacupezesieHUe 110 TOPo/ly U pa3Mep KaJloBaHUS Bcelje-
JIo 6Bl 3aBUCEJIU OT IJIaBbl U MECTHOU AyMbl. YJleHbl NPUCYTCTBUS NPULLIN K BBIBOAY, YTO
Takhe o0be3/jHble, IO CYIECTBY CBOMX 00sS3aHHOCTeH, HUYTO MHOE KaK MOJIMLeNCKue
CAY>KUTEJIHU, TEM CaMbIM «y4pexJaeTcs ocobasi ropojcKas MOoJULUs, OTAe/bHasd OT MIpa-
BUTE/IbCTBEHHOU MOJIMLMY, HAa YTO AYMa He UMeeT HUKaKoro npasa» [31].

11 aBrycra 1884 r. ToMckoe rybepHCKOe NMPUCYTCTBME OTMEHUJIO IOCTAHOBJIEHUE
HapbIMCcKoO# ropo/icKo# [yMbl OT 6 Masi [10 BOIIPOCY BbIGOPOB rOPOJCKOTO r0JIOBHI. B cBA3U
C OTKa30M IpeXXHero roJiosbl, Kynua M.A. llleneTubHUKOBA AyMa NOCTAaHOBUJIA, YTO BbI-
60p [0JDKEH MAaCTh Ha KOro-anbo U3 rjaacHelx 1-ro paspsaza. [[pucyTcTBue npusHamIo 3TO
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OIIMOKON: B FOPOJICKHE T0JIOBBI MOTJIU ObITh BbIOMpaeMbl He TOJIBKO IJIaCHble, HO U Jpy-
rve JIMLA, BHECEHHbIE B CIMCOK U3bupaTesielt. Jljig Npou3BOACTBA BEIOOPOB IJIaBbI FOPOAA
B COOpaHUU AyMbl JOKHbI Y4acTBOBATh He MeHee 1/2 oT ob1ero coctasa riacHbix (30),
a yJyacTue NpUHSJIM JUlIb 8 racHbIX (26 %) [32].

B nesioM ke B MaJIbIX rOpoJiax U3-3a MaJIOYMCJEHHOCTU yYaCTHUKOB U30MpaTeib-
HOTI'0 Mpolecca 0TMe4a0Ch MeHbllle CKaH/aJ10B. BbI60pbI MPOXOAMIN MUPHO U CIOKOKHO.
Hanpumep, rybepHckoe NpUCYTCTBUE YTBEPAUJIO PANlOPT KAMHCKOIO TOJIOBBI 00 OTKpBI-
TUU MeCTHOU JyMbl 8 sgHBapsi 1876 r. CorsiacHO pamnopTy, B COOpPaHUU AYMbl MPEXHUU
ctapocTa KOKYLKHWH COOOIIMII T/IaCHBIM, YTO BbIOOPHI COCTOSIJIMCh B COOTBETCTBHUH C 3a-
KOHOM, a Ty0epHaTop yTBepAUJ U30paHHBIX JIUL: TOPOACKUM rososon kynua H.II. Epo-
deeBa, ero nomouHMKoM Kynuna /I.®. MsicHUKOBA, a Tak»Ke 4JIeHOB ynpaBbl. JIMUHBIN CO-
CTaB IJIaCHBIX AyMbl OblJI IPpUBEJeH K NIPUCATe, laB KIATBEHHOe obelllaHe Ha BePHOCTb
cayx6e [33].

TakuMm obpasom, peanusanus pepopmel 1870 r. B ropogax ToMckol rybepHUH co-
IPOBOX/JAJIaCb MHOXECTBOM HapylleHWH U KOHQIMKTHBIX cUTyauuu. O4eBUJHO, 4YTO
MHOTHe OUIMOKH KaK B OpraHu3aluy BbIOOPOB, TaK U B paboTe rOpoJCKUX AYM OObACHSA-
I0TCS1 yPOBHEM I'PaMOTHOCTH cayxauiux. HecMoTps Ha 3To, Ha MECTHOM ypOBHE OBLIU CO-
3/laHbl HOBble BBIOOPHbIE HHCTUTYThI, BCECOCJOBHBIM IPUHLMI KOTOPBIX OrPAaHUYMBAJICA
TpexpaspsAAHON U3bUpaTesbHOM cucTeMOU. ['OpoACKHe AyMbl, COCTOSIBIINE W3 MpeANpHU-
HUMaTeJlel pervoHa, «IPeBPaTUJIUCh» B 3JMTApPHBIA UHCTUTYT BJIACTH, 3aKPBITBIA OT
6oJiblIel YaCTU HaceJleHUs] CHOMPCKUX FOPO/0B.

Bu6simorpadpuyecKum CMUCoOK

1. Poccuiickuil rocyaapcTBeHHbIN ucTopudeckui apxus (PTUA). ®. 1287. Om. 38. [I. 1255.
JI. 5-6; 8-10; 205-206.

2. Xpamyos A.b. 'y6epHCKHe 110 TOPOACKUM JejlaM NPUCYTCTBUS KaK HaJ30pHbIE OpraHbl
3anagHout Cubupu B 1870-1890-e roap! //Uctopus rocyjapctBa u mpasa. - 2013. - Ne 9. -
C.13-16.

3. PT'UA. &.1287.0mn. 38. /1. 1255. JI. 28.

4. TocynapcTBeHHbIH apxuB Tomckod o6saactu ([ATO). &. 48. On. 1. . 2. JI. 125-126.
JI1.127-128 06.

5. TATO. ®.48.0mn. 1. . 2. JI. 133-134.

6. 'ATO. ®.48.0mn. 1. 1. 2. JI1. 135, 152-152 06.
7. TATO. ©.48.0mn. 1. . 2. JI. 43-45.

8. TATO.®.48.0m. 1. 1. 4.J1.12-12 06

9. TATO. ®.48.0mn. 1. 1. 2. J1. 77-93 06

10. Cubupckuii BectHUK. 1888. Ne 38. C. 3.

11. TATO. ®.48.0mn. 1. /1. 2. J1. 198-199 06.

12. JxOHOMUYECKOE COCTOsIHME FOpPOJACKUX oceneHui Cubupu. MB/|, 1882.

13. Cocmassaeno no: PTHUA. ®. 1287. On. 38. JI. 1255. JI. 1-370; JI. 1436. JI. 1-160; dKxoHOMU-
YeCKoe COCTOsTHHE TOpoACKuX nocesnenuit Cubupu. MB/I, 1882.C. 167,174, 179, 185, 192, 196, 201,
207; Tomckue rybepHckue BegoMmocTu. 1870. Ne 48. C. 14-16; 1875. Ne 4. C. 2-3; Ne 5. C. 4; Ne 6.
C.3-4; N2 7. C. 3-4; N2 8. C. 3-6; N2 26. C. 2-4; Ne 37. C. 4-5; N2 41. C. 4-5; Ne 42. C. 4; N2 45, C. 4;
Ne 46. C. 4-5; Ne 48. C. 4-5; N2 49, C. 4-5; 1877. Ne 1. C. 3-4; 1879. Ne 33. C. 3-4; Ne 34. C. 3-4;
Ne 41.C. 4-5; Ne 42. C. 3-4; 1880. Ne 35. C. 3-4; N2 36. C. 3; N2 37. C. 4.

14. Cubupckuii BectHUK. 1888. N2 3. C. 4.

15. CBop nmocTaHoBJeHUM ToMckoil ropojckoit AymMel 3a 1871, 1872, 1873 rr. Tomck, 1887.
C. II-VIL

221



Teopus rocysapcrsa 1 npaBa

16. PTHA. ®.1287.0m. 38. /1. 1436. JI. 44-45.

17. Tomckue ryGepHckue BegoMocTd. 1875. Ne 45, C. 4; Ne 46. C. 4-5; Ne 48. C. 4-5; Ne 49,
C. 4-5.

18. PTHA. ®.1287.0m. 38. /1. 1436. JI. 60-61.

19. Tomckue rybepHckue BegoMocTH. 1879. Ne 42. C. 3-4.

20. PTUA. ®.1287.0m. 38. JI. 1436.J1. 89, 106, 110, 111, 121.

21. Cocmassero no: PTUA. ®. 1287. On. 38. [I. 1436. JI. 1-160; ToMmckue ry6epHCKUE BeO-
MocTtHu. 1871. Ne 3. C. 3-4; 1875. Ne 33. C. 3-4; 1876. Ne 6. C. 3; N2 8. C. 3; 1877. Ne 10. C. 5; Ne 11.
C. 5; 1879. N2 34, C. 4; N2 44, C. 4-5; 1880. N2 5. C. 4; Ne 47. C. 3-4; CBoj, mocTaHoBJIeHUH TOMCKOM
ropojackoit aymsol. 3a 1871, 1872, 1873 rr. Tomck, 1887. C. II-VIL

22. Cubupckuit BecTHUK. 1887. N2 3. C. 1.

23. I'pubosckuti M.B. Tlpodeccopa ToMCKOTO YHUBEpPCUTETA — TJIaCHble TOPOJACKOM AYMBbI
(konen XIX - Havaso XX B.) // BecTHuk ToMCKOTO rocy1apCTBEHHOTO YHUBepcUTeTa. — McTopus. -
2014.-Ne 2 (28).-C. 18-23.

24. Uctopus baphHayabckoil ropopckoit aymel. - URL: https://duma-barnaul.ru/
deyatelnost/history/ (naTa o6pamienus: 10.01.2024).

25. TATO. ®.127.0mn. 2. [I. 668. JI. 1-8.

26. TATO.®.48.0n.1./1.8.J1. 17-17 06.

27. TATO. ®.48.0mn. 1. 1. 8. JI. 18-19.

28. TATO. ©.48.0mn. 1. 1. 2. JI. 24-25 06.

29. Tomckue rybepHckre Begomoctu. 1875. Ne 3. C. 3.

30. TATO.®.48.0mn.1./.1.J1. 101 o6.

31. TATO. ©.48.0mn. 1. /1. 8. JI. 49-50 06.

32. TATO. ©.48.0mn. 1. /1. 8. /1. 104-104 06.

33. TATO. ®.2.0mn.1. [.80.JI. 1-1 06., 2-3.

Jna putupoBaHus: Xpamyoe A.b. Oco6eHHOCTH GOPMUPOBAHUSA U COLLMAIBHOTO COCTaBa IVIACHBIX
ropojckux ayM Tomcko# rybepauu no pepopme 1870 r.: ctarbsa // Teopus rocymapctsa u npasa. — 2024. -
Ne 2 (36). - C. 215-222.

DOI: 10.25839/MATGIP_2024_2_36_215

FEATURES OF THE FORMATION AND SOCIAL COMPOSITION
OF THE VOWELS OF THE CITY COUNCILS

OF THE TOMSK PROVINCE ACCORDING

TO THE REFORM OF 1870

Alexander B. Khramtsov*

Annotation. In work on a broad istochnikovy base practice of realization of
city reform of 1870 in the Tomsk province is investigated. By new rules electoral in-
stitutes at the local level - City Councils and town councils were created. The com-
plex of violations and conflict situations as in the organization of elections and lead-
ing of their results, and the current work of self-government institutions is revealed.
Suffrage was acquired on average by 10% of residents of the cities. Statistically,
most of lawful voters didn't participate in elections and public affairs. Distribution
of taxpayers by three categories considerably limited the principle of a vsesoslov-
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nost in formation of city meetings. In structures of public thoughts, the "trade” ele-
ment, on estates - merchants, petty bourgeoises and officials prevailed. Educational
level of city elects for many years was below an average, also illiterate were quite
often chosen. Local thoughts expressed the interests of businessmen, were closed
from the most part of the population.

Key words: elections, voters, reform, city council, vowels, city government,
social composition.

Liberal reforms of the 1860-1870-s. provided Russian citizens with ample opportu-
nities to participate in local self-government, which acted in accordance with the principle
of all classes on behalf of the entire urban society. In this regard, it is of interest to study the
peculiarities of the formation of representative assemblies according to the law of 1870,
determining the social composition of the councilors (deputies) of city councils, on which
the effectiveness of the activities of this institution of power depended.

The first elections showed the “isolation” of the norms of the City Regulations of
1870 from the prevailing local conditions and the class structure of society in the cities
of Siberia. The key problem at the stage of introducing the reform was the determina-
tion of election participants and the formation of electoral lists. Already on September
21, 1870, the Main Directorate of Western Siberia reported to the Ministry of Internal
Affairs that a number of misunderstandings were discovered when compiling voter lists
in the cities of the region. According to the law of 1870, the right to vote was granted
only to those owners of real estate who paid taxes on them to the city budget. In the
provincial Tobolsk, except for the one percent tax on housing duties, there was no long-
er any tax on real estate either in favor of the treasury or in favor of the city. As a result,
the voter lists for Tomsk and Tobolsk included payers of housing taxes on real estate
and payers of fees for trades and trades for the treasury, although they did not have
property in the cities [1].

The implementation of the reform of 1870 in the Tomsk province was entrusted to
the city economic departments, which included the headman, secretary and scribes. Obvi-
ously, they had no experience in compiling voter lists and generally organizing elections
according to the new rules. In this regard, they made various mistakes and violations, as
indicated by the provincial authorities represented by the control and supervisory body -
the presence on city affairs (hereinafter referred to as the presence) [2]. The members of
the presence included: the governor, the chairman of the general provincial administration,
the chairman of the treasury chamber, the provincial prosecutor, the head of the provincial
city and the city secretary [3].

According to the presence journal dated June 13, 1875, the list of voters for the
first four years was returned to the Barnaul Economic Administration for correction.
The first list included 1,424 townspeople. However, the “division” of voters into catego-
ries was carried out incorrectly. After the corrections, the number of voters decreased.
A similar situation was observed in Kainsk. The Presence decided to carry out a new
distribution of voters into categories, according to the amount of their payments [4]. In
Kolyvan, according to the journal of the provincial presence, the city authorities incor-
rectly calculated the composition of the local duma at 30 vowels. With a number of vot-
ers of 646, according to the regulations of 1870, there should be 42 vowels in the Duma
[5]- According to the report of the Narym Economic Administration regarding the com-
pilation of the list of voters, the provincial presence gave its explanations, in particular,
“to include in the list all city inhabitants who pay a payment to the city’s income.” Due
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to the small population of the city, all fees from residents in its budget were 772 rubles,
if divided into 3 categories, then in the 1st category there would be 4 persons with
a payment of 257 rubles. In this regard, the presence decided to submit a petition to the
Ministry of Internal Affairs to introduce 2 categories of voters in Narym. It is interesting
that when introducing a new reform in Kuznetsk, the provincial presence in August
1875 initially “did not find any circumstances for clarification and legalization... the
voter list was compiled absolutely correctly.” However, by November, when petitions
from local residents were received due to their non-inclusion in the electorate, the city
administration was ordered to recompile the list [6].

In addition, the provincial presence made decisions on petitions from private indi-
viduals. In particular, according to the journal dated April 9, 1875, provincial secretary
N.Ya. Belyaev announced that he was not included in the voter list for Tomsk. The presence
considered the decision of the local government to be unfounded and ordered it to include
the petitioner in the electoral list [7].

However, not all requests from residents deserved attention and were satisfied. In
particular, on September 13/22, 1880, the provincial presence considered the complaint of
the Biysk merchant V. Gilev about his non-inclusion in the voter list. The presence estab-
lished that he was under trial and investigation, had fines, which was prohibited by law. His
request was left “without consequences” [8].

Violations were also recorded at polling stations. The Presence on May 6, 1875 con-
sidered complaints from the merchants Korolev and Ermolaev, the tradesman Pervuninsky,
and the teacher of the Tomsk gymnasium Tyumentsev about violations committed in the
elections for the 1st category on April 24, 1875. In particular, political exiles, classified
among the townspeople, took part in the elections, which the law of 1870 prohibited. In the
2nd category, violations were also committed, as indicated by 7 voter complaints. The
presence canceled the election results for categories 1 and 2 and ordered new ones [9].
Consequently, the formation of a new composition of vowels of the Tomsk City Duma was
delayed. Members of the previous composition, who had already served their term, were
forced to gather for Duma meetings. This problem was typical for many Siberian cities. In
Kainsk, in March 1888, the new composition of the Duma could not proceed with the elec-
tions of the mayor. And the old head, A.P., who had served his term, continued to serve.
Erofeev. This happened because the results of the elections of vowels in the 3rd category
were not approved by the provincial presence due to protests [10].

Also, on December 29, 1875, the provincial presence considered the issue of the par-
ticipation of members of the Altai Mining Administration in the elections for the city of
Barnaul. Presence, in accordance with Art. 19 of the 1870 law, ruled that “officials of the
mining department do not have such a right” [11].

Thus, due to minor violations and unresolved issues, the implementation of the
1870 reform in the region dragged on for more than 7 years. In terms of the number of
voters in the Tomsk province, 3 large cities stood out - Barnaul, Tomsk and Biysk,
2 medium ones - Kolyvan and Mariinsk and 3 small ones - Kuznetsk, Kainsk and Narym.
The right to vote was granted to an average of 10% of the city population: in Tomsk, out
of 24,431 residents, only 3.9% became voters; in Kainsk out of 5450 - 5%; in Narym out of
2000 - 8.7%; in Barnaul out of 14594 - 9.49%,; in Mariinsk out of 5550 - 10.5%; in Kuznetsk
out of 3020 - 12.2%; in Biysk out of 6797 - 12.8%; in Kolyvan, out of 3,900 townspeople,
16.6% received the right to vote in local elections [12, p. 167, 174, 179, 185, 192, 196,
201, 207].
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According to the law of 1870, taxpayer voters were divided into 3 categories, based
on the amount of taxes paid to the city budget. Each rank selected a third of the vowels for
the Duma. The number of vowels in the Dumas ranged from 30 to 72. For every 150 over
300 voters, 6 vowels were added (Table 1).

Table 1

Results of elections to the city dumas of the Tomsk province for the first
and second four years according to the law of 1870 [13]

First quadrennial Second quadrennial
. total total 1 2 dis- | 3 dis- total total | 1 dis- 2 3
City voters dis- voters dis- dis-
on the vowel cha- cha- cha- on the vowel | cha- cha- cha-
list S rge ree rge list S ree rge rge
Tomsk 957 57 19 19 19 2015 72 24 24 24
Barnaul 1390 72 24 24 24 1566 72 24 24 24
Biysk 873 48 16 16 16 979 54 18 18 18
Kainsk 270 30 10 10 10 287 30 10 10 10
Kolyvan 646 42 14 14 14 733 48 16 16 16
Kuznetsk 369 30 10 10 10 348 30 10 10 10
Mariinsk 584 36 12 12 12 742 42 14 14 14
Narym 174 30 15 15 -* 168 30 15 15 -*

The idea of broad participation in local self-government has not found proper un-
derstanding among residents of Siberian cities. Moreover, the first elections took place
without pre-election campaigning or public meetings. According to the newspaper, “the
elections are held quietly, peacefully, we have no debates, no parties... this comes from the
indifference of ordinary people to self-government, meetings are not attended by members
of the public... in order to avoid unnecessary publicity, outsiders are not allowed to attend
the meetings” [14]. Most voters did not show up to the polling stations. According to re-
ports, turnout in the first elections was low. Let's say, in Tomsk 250 people (26%) came to
the polls, in Barnaul - 91 (6.6%), in Mariinsk - 68 (11.6%), in Biysk - 59 (6.8%), in Kuz-
netsk - 38 (10.3%). High turnout rates were observed in Kolyvan - 270 or 41.8% of all vot-
ers [12,p.167,179,185,192, 196, 201].

At the first elections in Tomsk (1870), the number of voters was 957 people, of
which by category - 1st - 43 (4.5%), 2nd - 196 (20.5%), 3rd - 718 (75%) people; by
class, the composition was “mixed”: merchants and honorary citizens 151 (15.8%),
burghers - 444 (46.4%), nobles and officials - 95 (9.9%), military class (officers) - 13
(1.4%), lower ranks - 52 (5.4%), Cossacks - 10 (1%), peasants - 35 (3.7%), foreigners -
14 (1.5%), "persons of unknown classes" - 134 (14%), commoners - 9 (0.9%), persons
of clergy, as well as institutions, departments and enterprises were not on the electoral
list. It is curious that the Tomsk authorities were unable to establish the class affiliation
of 14% of voters [15].

By the next elections (1875), the number of election participants in Tomsk in-
creased by more than 2.1 times (Table 1), which was not due to natural growth or the ac-
tive arrival of new people to the city. It is obvious that the first list was compiled without
proper “elaboration” of the composition of the residents and the establishment of their vot-
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ing rights. Subsequently, the local government significantly revised the list of voters, whose
share rose from 3.9% to 7.9% of the total population.

The merchant D.I. was elected head of Tomsk for the first four years Tetskov, who
served as the head of the city since 1864. However, the provincial administration recog-
nized his public service as ineffective. According to the governor’s attitude on January 7,
1875, “Tetskov turned out to be completely incapable of fulfilling the duties he had as-
sumed, partly due to old age, and most importantly due to lack of development.” According
to his assessment, the city economy was going in the most deplorable manner, and the city
treasury was wasted [16]. As a result, the vowels chose the merchant of the 1st guild E.L as
the new head of Tomsk. Queen, who was deputy head in 1871-1875.

In the first elections, Barnaul led in the number of voters (1390). Moreover, accord-
ing to the list of Barnaul residents who had the right to vote, only 20 persons (1.4%) were
included in the 1st category, 72 (5.2%) in the 2nd category and 1298 (93, %) in the 3rd
category 4 %) [17]. Each rank sent 24 vowels to the local duma; therefore, the dispropor-
tion in voting rights between ranks was enormous, which contradicted the principle of all-
class status.

In the medium-sized and small towns of the province, a more homogeneous compo-
sition of the population has developed. The main class in them were the townspeople, who
engaged in petty bargaining and were mainly in the 3rd category of voters. For example, in
the first elections in Mariinsk (1875), voters were distributed as follows: 1st category -
35 people or 6% (amount of collection to the city budget is 1332 rubles), 2nd category -
66 people or 13% (1360 rubles) and 3rd category - 483 people or 81% (1332 rubles) [18].
In Kolyvan, at the second elections (1879), the number of voters increased to 733: 1st cate-
gory - 6 persons (collection amount 527 rubles), 2nd category - 45 (522 rubles) and 3rd
category - 682 (511 rubles) [19].

In Maly Kainsk, the voter list (1875) included 270 residents: 1st category - 6; 2nd
category - 24; 3rd category - 240 (88.9%). Each category sent 10 vowels to the local duma.
Consequently, voters of the 1st category “passed” into the Duma without elections. It is
clear why only 22 people took part in the elections [12, p. 174]. In Small Narym, 174 resi-
dents received the right to participate in the first elections (1877). With the permission of
the Ministry of Internal Affairs, voters were divided into 2 categories, instead of 3. Thus,
only 8 people were included in the 1st category or 4.6%, in the 2nd - 166 people or 95.4%.
The local duma consisted of 30 councilors. Each category elected 15 vowels into it, there-
fore, the disproportion is colossal: 8 persons of the 1st category chose 15 vowels and 166
persons of the 2nd category also 15 vowels. The Narym City Duma in its meeting on Octo-
ber 23, 1877, due to insufficient funds and small population, decided not to establish a city
government. The Kuznetsk City Duma made the same decision. However, later councils in
these cities were opened [20].

Based on the lists of councilors elected to city assemblies for the first four years, it is
possible to establish their social class composition: 3 categories served in the councils -
merchants, townspeople and nobles (officials). In the Tomsk City Duma alone, 70% of the
members were merchants and honorary citizens. In the Barnaul City Duma, officials (most-
ly retired) had strong positions. In other cities, the leading role belonged to the philistin-
ism. In general, the “merchant” class predominated in the composition of the public coun-
cils. Also, some vowels were from “non-trade” categories: teachers, retired military per-
sonnel, Cossacks and peasants. The results of the elections for the second four-year period
showed that this situation has not changed (Table 2).
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Table 2

Social and class composition of the vowels of the city councils of the Tomsk province
for the first and second four years according to the law of 1870 [21]

First quadrennial Second quadrennial
Mer- Nob- Mer- Nob-
chants Other chants
. total les total les Other
City and Bour cate- and Bour
VOow- . and . | vow- . and cate-
hono- |geois . . | gorie hono- | geois . . .
els offici- els offici- | gories
rary S rary
o als - als
citi-zens citi-zens
Tomsk 57 40 6 10 1 72 51 10 10 1
Barnaul 72 17 26 23 6 72 19 16 26 11
Biysk 48 10 28 8 2 54 12 30 6 6
Kainsk 30 11 17 1 1 30 9 18 2 1
Kolyvan 42 13 27 1 1 48 14 32 0 2
Kuznetsk | 30 5 19 4 2 30 8 16 4 2
Mariinsk 36 13 20 1 2 42 9 31 0 2
Narym 30 7 20 0 3 30 8 21 0 1

By religion, 99% of the members of local councils were Orthodox. In particular,
69 members of the Orthodox faith, 2 Catholics and 1 Jew served in the Tomsk City Duma.
The educational level of vowels remained low for many years. In Tomsk there were 5 vow-
els with higher education, 6 with secondary education and 61 with lower than secondary
education (including home education) [22]. In the local Duma, public service was carried
out by vowels from Tomsk University professors [23]. Among the cities of the province, the
Barnaul City Duma stood out, where 10 members had higher education, 13 had secondary
education, 18 had primary education, and 31 had home education; there were no illiterate
people. Former officials of the Altai Mining Administration worked in the Duma [24]. In the
Mariinsky City Duma (1896), with education below average there was 1 vowel, with home
education - 16 and 3 illiterate vowels; according to the religion of the vowels - 17 Ortho-
dox, 2 from the “Subbotnik sect” and 1 Catholic [25].

Subsequent elections were also not without protests. For example, on October 26,
1883, the Kolyvan City Duma approved the list of persons who had the right to vote in elec-
tions to the Duma for the new four-year period from 1884-1888. Local merchants Zher-
nakov and Bazylnikov filed a complaint with the governor about their non-inclusion in the
list as payers of fees to the city budget from tavern establishments. The Tomsk presence
decided the local duma to recompile the electoral list [26]. On February 11, 1884, the pro-
vincial presence reviewed the list for the city of Mariinsk, revealing a number of “irregulari-
ties”, in particular, a merchant and his sons were included in the 1st category with a total
property qualification of 62 rubles, while the right to vote in elections should be granted
only to the head of the family [27].

In addition to errors in local elections, self-government bodies committed procedur-
al violations in their ongoing work. For example, the presence on January 15, 1875 did not
approve the results of the elections in the meeting of the Tomsk City Duma on December 4,
1874 for the post of merchant elder and to the orphan's court. The elections were canceled
because they took place without the participation of the solicitor and chief of police, which
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was prescribed by Art. 415 of the Charter on the Electoral Service [28]. The Tomsk City
Duma, in its meeting on November 23, 1874, considered the actions of the city government,
which accepted complaints about robberies in the city and inaction of the police. Vowels
considered that the government “left” the competence established by law [29]. The provin-
cial presence considered that in order to eliminate the illegal actions of members of the
council for the first time, do not bring them to trial, limit themselves to explanations, the
mayor and the public Duma should strengthen control over the council so that it does not
exceed the authorities and does not violate the law [30].

The provincial presence on May 18, 1884 canceled the resolution of the Kain City
Duma of April 2, according to which the mayor A.P. Erofeev proposed that the Duma hire
both night and day patrols to protect the city. The choice of bypass guards, the time of their
service, distribution throughout the city and the amount of salary would depend entirely
on the head and the local duma. Members of the presence came to the conclusion that such
bypass officers, in essence of their duties, are nothing more than police servants, thereby
“establishing a special city police, separate from the government police, to which the Duma
has no right” [31].

On August 11, 1884, the Tomsk provincial presence canceled the resolution of the
Narym City Duma of May 6 on the issue of the election of the mayor. Due to the refusal of
the former head, merchant I.A. The Shchepetilnikov Duma decided that the choice should
fall on one of the 1st class vowels. The presence recognized this as a mistake: not only vow-
els, but also other persons included in the voter list could be elected to mayors. To carry
out the election of the head of the city, at least 1/2 of the total number of vowels (30) must
participate in the Duma meeting, and only 8 vowels (26%) took part [32].

In general, in small towns, due to the small number of participants in the electoral
process, fewer scandals were observed. The elections were held peacefully and calmly. For
example, the provincial presence approved the report of the Kain mayor on the opening of
the local duma on January 8, 1876. According to the report, at the meeting of the duma, the
former headman Kokushkin informed the public that the elections were held in accordance
with the law, and the governor approved the elected persons: the mayor of the merchant
.P. Erofeev, his assistant merchant D.F. Myasnikov, as well as members of the council. The
members of the Duma were sworn in, making an oath of loyalty to the service [33].

Thus, the implementation of the reform of 1870 in the cities of the Tomsk province
was accompanied by many violations and conflict situations. It is obvious that many mis-
takes both in the organization of elections and in the work of city councils are explained by
the level of literacy of employees. Despite this, new electoral institutions were created at
the local level, the all-class principle of which was limited to a three-class electoral system.
City dumas, consisting of entrepreneurs from the region, “turned” into an elite institution of
power, closed from the majority of the population of Siberian cities.
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B.H. lllyToBa*

YIP03bl MIPABOBOM BE30IACHOCTH POCCHUH
1 MEXAHWU3MBbI IPOTUBOJAEHCTBUA UM

AHHOmayus. B cmamve uccsedyomcs HewHUe U GHyMpeHHUe Y2po3bl
npagoesoli 6ezonacHocmu Poccuu 8 co8peMeHHbIX YCA08USX, A MAKice omadesb-
Hble 3/1eMeHMbl MeXaHuama npomugodeticmeusi uM. K eHewHUM yepo3am as-
mop OMHOCUM HABSA3bl8AHUE 3aNAJHO20 MOJIKOBAHUSI HOPM MeHCOYHAPOTHO20
npasa u e2o HezamugHoe go3delicmeaue HA HAYUOHA/IbHYI0 NPABOBYIO cUCMEMY,
a makaice NONbIMKU 8030elicmeus U3gHe Ha pocculickue mpaduyuoHHble YeHHO-
cmu. B uucae 6HympeHHUX y2po3 paccmampusarmcsl HU3KUll ypogeHb hpagso-
8oll Ky/ibmypbul U pasauvHvle dehekmbul delicmgyrouje2o 3akoHOdame1bcmaa.
ChopmyauposaH 81800 0 MoM, Ymo Hacmosiujee 8pemsi c030aHvl JoCmMamo4Ho
adpdpexkmusHble MexaHU3Mbl 0bechedeHusl hpagosoll 6e30nacHoCcmMu, Komopble,
mem He MeHee, mpebyom cO8epUEeHCMBOBAHUSL.

Kawuessle caoea: npagosass 6e3o0nacHocmv, HAYUOHA/LHASL 6e3ondc-
HOCMb, Y2po3bl Npasosoll 6e30nacHOCMuU, MexaHu3M npomusodeticmausl y2po3am.

B nocsiegHre HECKOJIBKO JIET B OPUANYECKON HayKe U CMEXHbIX OTPACJISIX 3HAHUS aK-
TyaJIU3UPOBAJIUCh HCC/e/J0BaHUS, MOCBALIEHHbIE MP0o6eMaM M3y4YeHHUs BbI3OBOB W yTpo3
HalMOHa/IbHOM 6e3omacHoCcTH. Takoe BHUMaHHWe 0O0'beKTUBHO 00YCJI0BJIEHO TEM, YTO B YCJIO-
BUSIX JUHAMHUYHO Pa3BUBAIOILUXCH OOIIECTBEHHBIX OTHOLIEHUH, COLUAIBbHO-TIOJIMTUYECKOU
HeCTaOUJIbHOCTH MpPH CJI0KHOM MeX/yHapOoJHOW OOCTaHOBKe HabJII0[AeTCsl POCT BHELIHUX
Y BHYTPEHHHUX YyTpo3 HallMOHaAJNbHOM Ge3omacHOCTH Poccuu. O61Me TeHJeHIUY, IPUCYIIUe
HallMOHAJIbHOM 0e30MacHOCTH, NPOSABAAKILMEC B TpaHchOpMalMd yrpo3, XapaKTepHbI
Y IJ151 OT/e/IbHBIX €€ BU/IOB, B TOM UYKCJie TPAaBOBOM 6€30MaCHOCTH.

[Ipu aTOM cliefiyeT MOJAYEPKHYTh, YTO GOJILIIMHCTBO COBPEMEHHBIX UCC/EJOBAHUMN
BOIIPOCOB NPAaBOBOM 6€30MaCHOCTH HOCAT B OCHOBHOM TeOpeTHYEeCKUU XapaKTep W HallpaBs-
JIeHbl, B IEPBYI0 04epe/ib, Ha Ollpe/iesieHre peMeTHOU cdepbl, pa3pelieHre TEPMUHOJIO0-
rMYeCcKUX pa3Horyacuil v T.0. [[pukiagHbIM e BopocaM, Kak NpeJCTaB/seTcs, yaeseT-
€l HeJOCTaTOYHOE BHUMaHUe. B CBA3U C 3TUM HCCIeL0BaHHE OCHOBHBIX yrpO3 NMPaBOBOU
6e3omacHocTH Poccur B COBpeMEeHHbIX YCAOBUSX U MEXAaHU3MOB UX NMPOTUBOAEUCTBUS
NpeACTaBAseTCS aKTyaJlbHbIM U CBOEBPEMEHHBIM.

[I[pyMeHUTENbHO K MPAaBOBOM 6€30MaCHOCTH y4YeHble TOMUMO yCTOSIBIIETOCS Tep-
MHHA «yTpo3a» UCHOJIb3YIOT U ApYyTHe: «onacHoCcTb» [19, c. 248], «topugudeckre GpaKTOPbI
pucka» [18, c. 12]. Mexay TeM, caMO MOHSATHE YTPO3bl IPAaBOBOM 6€30NaCHOCTH, KaK Ipa-
BUJIO, B TEOPETUYECKUX UCCAEN0BAHUAX HE GOPMYJIUPYETCS, 2 aBTOPbI OTPAHUYHUBAIOTCS
yKa3aHUEeM Ha TO, YTO yrpo3bl ObIBAIOT BHEIIHUMHU U BHYTpeHHUMU. [lockosibky B CTpare-

* Illymoea Banenmuna HukosaesHa - 3aBejywouias Kadgeapoil KOHCTUTYIMOHHOTO MpaBa U Teo-
puu npaBa UpkyTckoro uHcTUTYTa ($uauas) Becepoccuiickoro rocyjapcTBeHHOI0 YHUBEPCHUTETA IOCTULIUHU
(PTIA MusnocTa Poccun), kanauaT I0puindecKux HayK, AoueHT. E-mail: tinav@bk.ru.
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MU HallMOHAJIbHOM 6e30macHOCTH [9] ¥ B Apyrux opuLMaibHbIX JOKYMEHTAX YIIOTPeOIs-
eTcsl TEpMHUH Yrpo3a, B JaJibHelllIeM Oy/ieT UCI0J1b30BaThC 00LIeNPUHATAsA TEPMUHOJIO-
rus. OnpeAesuTb e yrpo3bl IPaBOBOM 6e€30MaCHOCTU MPEACTABJSAETCS BO3MOXHBIM MC-
X0/l U3 OllpeJieJieHUs YTpo3 HallMOHaJIbHOM 6€30MacHOCTH, KOTopoe npuBoguTcd B CTpa-
Teruy HalMOHaJIbHOW 6e30MaCHOCTH, ¥ MOHMMaHUs CaMOM NpaBOBOW 6e3omacHOCTH. [lo-
CKOJIbKY aBTOp CTaTbW NPUJEP>KUBAETCS Y3KOT0 WJM aKCHOJIOTMYECKOro MojAxoja K Mo-
HUMaHUI0 paBoBoM 6e3onacHocTH [20, c. 32-33], yrpo3y nNpaBoBO 6€30MaCHOCTU MOXKHO
ONpeAeJUTb KaK COBOKYNIHOCTb YCJI0BUM U GAKTOPOB, CO3Jal0UIUX NPSIMYI0 UJIA KOCBEH-
HY!0 ONACHOCTb IPUUYMHEHMS ylepba npaBoBol cucteMe Poccuiickoit @enepanuu.

B 3aBMCHMMOCTHM OT JIOKa/M3alMM UCTOYHHWKA ONACHOCTU yIpo3bl HALlMOHAJbHOU
6e30MacHOCTH MOAPa3/e/sIl0TCS Ha BHELIHUE U BHyTpeHHHUe. [IpejcTaBisieTcs, YTO Takas
KJaccudUuKanusa yrpo3 akTyasibHa U [iJ1s1 IpaBOBOW 6e301aCHOCTH.

Eme B 2008 roay A.A. ®oMUH B AUCCEPTALMOHHOM UCCAeJ0BaHUH, TOCBSLEHHOM
IOpUINYECKON 6e30MacHOCTH, OTMeYasl: «CONOCTaBJIeHHe BHYTPEHHUX U BHEIIHUX YTPo3
NI0Ka3aJio, YTO HaWOOJBIIYyI0 OMACHOCTb ... NPEJCTaBJSIOT BHYTPeHHHe Yrpos3bl» [18,
C. 24]. Paccyxkzass 0 BHEUIHUX (MU MeXAYHApOJHbIX) yrpo3ax, OH NpHU3HaBaJ, YTO OT-
JleJIbHble TaKHWe YTrpo3bl UMEIOT MECTO, HalpUMep, KOrjla «KHEKOTOpble yYaCTHUKU MHUPO-
BOTO COOOIECTBAa NBITAIOTCH OKa3blBaThb 4Yepe3 MeXXAyHapOJHO-NpaBOBble MeXaHU3MBbI
JlaBJieHHe Ha BHYTPEHHIOI0 PaBOBYIO KU3Hb U MPaBOBYIO NOJIUTUKY Poccun» [18, c. 24].
B nesoM ke OH mpuepKUBAJICA MO3UILMH, YTO BHEIIHee BO3JEWCTBHE HAa POCCUHCKYIO
IIPaBOBYIO CUCTEMY JIM6O ONMOCpPes0BaHO, JMO0 He CTOJIb NpUHLUNUANbHO. ClefyeT Moja-
YEepKHYTb, UTO Ha TOT Mepuo/ BpeMeHU no3unus A.A. PoMuHa npescTaBsaach BIOJHE
0060CHOBaHHOU. Mex/ly TeM, B COBpEMEHHBIX 001[eCTBEHHO-NIOJTUTUYECKUX pPealusx Hellb-
31 OTPULATh 3HAUMMOCTb BHELIHUX yIrpo3 NpaBOBOM 6Ge3zomacHocTu Poccuu, KoTopblie
TpaHCPOPMHUPOBAIMCh U IPUOOPEM MacITabHbIN XapaKTep.

BHeliHve yrpo3bl mpaBOBOM 06e30MAaCHOCTU B HACTOsIIee BpeMs 3aKJ0YaroTCH,
B IIEPBYI0 O04Yepe/ib, B HETaTUBHOM B03/I€ICTBUU HAa POCCUUMCKYI0 IPABOBYIO CUCTEMY MeX-
JlyHapOJIHOTO MpaBa B UCKa)XEHHOM MCTOJIKOBAaHUH, IOJBEPKEHHOTO B COBPEMEHHOM MUpe
BJIMSIHUIO MOJUTUKH. [IpUXOAUTCSA KOHCTAaTUPOBATh, YTO MEXAYHAPOHOE MIPaBO B YCJIOBU-
AX IJI06aJIbHOT0 KpHU3KUca BO MHOTOM YTPATHJIO CBOX QYHKIMIO PEryasiTopa U npeBpaTH-
JIOCb B UHCTUTYT MaHUIYJIMPOBAaHUSA U MOJUTUYECKOTO J1aBJeHUs IPHU OTCTAaUBaHUU Treo-
MOJINTUYECKUX UHTEPECOB.

B Poccuiickoit ®efepanuu npefycMOTpeH MeXaHU3M 3alUThl OT TAKOTO HeraTUB-
HOTO BHEIIHEro BO3/leMCTBUS Ha HallMOHAJbHYI0 NPAaBOBYI CUCTEMY, KOTOPbI aKTUBHO
VICIIOJIb3yeTCs B HacTosllee BpeMs. B nmepBylo oyepelb 3TOT MexaHU3M peanusyeT KoH-
ctuTyuuoHHbIN Cys PO yepe3 nosiHOMOYMS, yCTaHOBJIEHHbIE IYHKTOM «I'» 4acTu 1 U 4a-
ctsamu 3.2 u 3.3 cratbu 3 PeflepaibHOTO KOHCTUTYIIMOHHOTO 3aKkoHa «0 KoHCTUTY1IMOH-
HoM Cygne Poccuiickoit @egepauun» [2]. Mexay TeM, MOJIHOMOYHE N0 NTPOBEPKE KOHCTU-
TYLLUOHHOCTHU He BCTYNHUBILUX B CUJY MEXAYHapOJHBIX JO0roBopoB P® TpebyeT oTAesb-
HOI'0 BHUMAHHUS B KOHTEKCTe ucciaeayemoi Temsl. [IpakTuky Konctutynuonsoro Cyaa PO
110 9TOU KaTeropuu JeJ HeJib3s Ha3BaTb 00IMpHOU. Kak npejcTaBisieTcs, 3To 06yCI0B-
JIEHO TeM, YTO JeMCTBYILlee 3aKOHOAATEJbCTBO NpefycMaTpUBaeT eJUHCTBEHHBIU CIy-
yail o6s13aTesibHOTO obpaiieHus [Ipe3ugenta PO B Konctutyuuonusiit Cya PP ¢ 3ampo-
coM o npoBepke cooTBeTcTBUS KoHcTuTyuuu PO mexayHapoaHoro foropopa - J0ropopa
o npuHATUU B Poccuiickyo @ejepanyio MHOCTPAHHOrO TOCYyJapCTBAa WJIM 4YacTH HHO-
CTPaHHOI0 rocyJapCcTBa B KayecTBe HOBOTO cy6bekTa Poccuiickoit Penepanyu. Bo Bcex
OCTaJIbHBIX CJIy4asix 00pallleHUsI He HOCAT 00513aTeIbHOT0 XapaKTepa.
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Takum 06pa3oMm, B HacCTosilee BpeMsl 60JbIlast YaCTb MEX/AYHAPOJHbIX I0TOBOPOB,
paccmoTpeHHbIX KoHcTuTynuonHeiM CysoM P® - 3To #oroBopbl O NMPUHATUM HOBBIX
cy6bekTOB B cocTaB Poccuiickoit @enepanuu. A NOCKOJIbKY peyb U/IET O BHELIHUX yrpo3ax
npaBOBOM Ge3omacHOCTH Poccru, KOTOpble MOTYT COZepKaTbCA B TOM YHMCJie B MeX/yHa-
POZHBIX JOTOBOpPAX, KOTOpPble MOAMUCHIBAIOTCA U paTuduuupytotcsa Poccurickorn ®enepa-
Uel, MOXKHO corJiacuThes ¢ no3uned H.B. Butpyka, nosarasiiero, 4To 1,e1€C006pa3Ho
YBEJUYUTb YUCJIO 00f3aTeJIbHbIX OOpalleHW 0 MpPOBepKe KOHCTUTYLUOHHOCTH MeXAy-
HapO/HbIX IOTOBOPOB, B YACTHOCTHU TeX, KOTOPbIE «3aTParuBarT pyH/[aMeHTalbHbIe Mpa-
Ba U CBOOO/Ibl YeJIOBEKA U TFpaXkJaHWHA, a TaKXKe TePPUTOPUAIbHYIO 1|eJIOCTHOCTh IoCy-
JapctBa» [11, c. 476].

Yto kacaetcsa nosmHomouut Koucrtutyyuonnoro Cyna P®, 3akpenieHHbIX B 4aCTAX
3.2 u 3.3 cratbu 3 PefepalbHOIO KOHCTUTYLIMOHHOTO 3aKOHA, TO OHU MOJIYYUJIU Y YYEHBIX-
KOHCTUTYLIHOHA/IMCTOB HAMEHOBAaHUE «KMEXaHW3M HeuCHoJHeHUs» [14, c. 79] u MOryT ObITh
paccMoTpeHbl Ha NpuMepe nocraHoBaeHud KoHctutynuonHoro Cyza Poccuiickoit @enepa-
nuu no fgeny «AndyroB U [agkoB mpotuB Poccum» [7] u «OAO HedTaHasa komnaHus
«HOKOC» mpoTtuB Poccuu» [8]. ITH mosiHOMOYUS N0 CBOEU CYyTH MPEACTAB/SIOT MeXaHWU3M
«OLeHKU Ipe/ie/IoB BMellaTe /IbCTBA MeXAYHApPOAHBIX OPraHoOB U CY[O0B B HALlMOHAJIbHYIO
ropucaukuuio» [14, c. 83] u aBastoTca 3pPeKTUBHBIM CPeACTBOM 0becreyeHHs] BEpXOBEH-
ctBa KoHctutynuu PO v npaBoBoii 6e3omacHocTH Poccun B COBpeMeHHBIX YCI0BUSIX.

B HacTosilee BpeMs ellje OJHUM 3JIEMEHTOM MeXaHM3Ma 3alllUThl IPaBOBOMN Oe3-
onacHocTu PoccuM OT BHEWIHUMX Yrpo3 BBICTyINIAeT NPAaKTUKA NPUOCTAHOBJIEHUS WU Jle-
HOHCAllMU MeXJyHapoJHbIX AoroBopoB P®. Tak, HanmpuMep, cucTeMaTU4YeCcKre U rpyoble
HapylleHUsI aMepUKaHCKOW CTOPOHOM noJioxkeHUM gorosopa mexay P® u CIIA o cokpa-
IleHUHM CTpaTeruyeckux HacTynaTesbHbIX BoopyxeHud (CHB-3), a Takxke dakTHyecKUi
O0TKa3 OT COTPYZIHUUYECTBA B cdpepe 6e30MacHOCTH NPUBEJIH K TOMY, 4TO PesiepasbHbIM 3a-
KOHOM OT 28 ¢deBpans 2023 r. Ne 38-®3 [3] aelicTBUe MeXXAYHApPOJAHOTO J0T0oBopa ObLIO
NPUOCTAHOBJIEHO. B 3TOT ke feHb ObL1 NPUHAT deAepasbHbIM 3aKOH, NpeKpallaldi
JlelicTBMe B OoTHouleHWU Poccuu psija MexxayHapoZHbIX foroBopoB CoBeta EBponbl [4].
OfHaKo JeHOHCALUA 3TUX MEeXAYHApOAHBIX JOTOBOPOB BOCHIPUHUMAETCA IOPUAUYECKUM
Hay4YHbIM COOOIECTBOM HEOJHO3HAYHO, U HEKOTOpble BUJAT 3/€Chb B MEPBYI0 O4epeib
NOJINTUYEeCKHE IPUUMHDI, @ TOTOM yKe BONPOChI 06ecriedyeHUs1 6€30MaCHOCTH.

Eciv roBopuTbh O HEraTUBHOM BJIMSIHUM MEXJAYHApOJHOIO IpaBa KaK BHeIIHeHn
yrpo3e NpaBOBOW 6e30MaCHOCTH, TO, KaK NpeACTaBAsAEeTCs, cle[yeT 3aTPOHYTh elle OAWH
CYyLLleCTBEHHbBIM acCleKT 3TOro Ipolecca — MONbITKU BO3/JeNCTBUS U3BHE HAa POCCHUMCKHE
TpaZMIIMOHHbIE, B TOM YHCJIe IPaBOBblIe, IeHHOCTHU. [Ipo6ieMa noAMeHbl [leHHOCTeH aH-
TULLEHHOCTSIMA B [0CTAaTOYHOM Mepe OCO3HaHa B rocyjapctBe u obuectBe. COOTBeT-
CTBEHHO, MEXaHU3Mbl IPOTUBO/ENCTBHUS NOJA0OHOT0 pojia yrpo3aM cpOpMHUPOBAHBI.

Bo-nepBhIX, 3T0 3akpensieHre B KoHcTutyuuu PO B pe3ysibTaTe KOHCTUTYLIMOHHOHU
pedpopmbr 2020 r. Tak Ha3bIBaEMbIX «IEHHOCTEW BTOPOTO MOpPsAKa» KYJbTYPHO-
MUPOBO33PEHYECKOTO U [yXOBHO-HPABCTBEHHOI0 XxapakTepa [1; 15].

Bo-BTOpbIX, COOTBETCTBYIOLIEE IPABOBOE PETyJUPOBaHUE B KYJbTYPHO-JyXOBHOU
U 1neHHocTHOM cdepax. Tak, Yka3 Ilpesugenta PO «06 ytBepkaeHurd OCHOB rocynaap-
CTBEHHOM IOJINTUKHU N0 COXPAaHEHHUIO U YKPEIJIEHUIO TPAaJAULIMOHHBIX POCCUUCKHUX IYXOB-
HO-HPaBCTBEHHBIX LieHHOCTel» [10] onpenensieT u nepeducaseT TpaJULUOHHbIE LIEHHO-
CTH, a TaKXKe 3aKpeIlJiseT nepeyeHb aHTUIeHHOCTel. Brocie cTBUM OblIO PUHATO He-
CKOJIbKO (QeJiepasibHbIX 3aKOHOB, HallpaBJIEHHbIX Ha 00pb0Oy ¢ aHTUlleHHOCTAMU: Defe-
pasibHbIN 3aK0H «O BHeceHUHM M3MeHeHUU B PenepasbHbli 3aKoH «06 HHPOpMaL UK, UH-
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dbopMaLMOHHBIX TEXHOJIOTUSAX M O 3aluTe MHOpMALMU» U OTJe/bHble 3aKOHO/IATE b-
Hble akTbl Poccuiickoint @enepauun» [6] kacaroluiics, B 4aCTHOCTH, 3allpeTa MponaraH/ bl
HETPaJUIUOHHBIX CEKCyaJbHbIX OTHOLIEHUN U (W/M) NpeANOYTEHUH, a TaKXKe JI0MOoJHe-
HUe ¢efiepanbHOro 3akoHa oT 21 Hos16psa 2011 r. N2 323-®3 «06 ocHOBax 0OXpaHbl 3JJ0pO-
Bbs rpaxkZaH B Poccuiickont ®enepauun» cratbed 45.1, ycTaHaBJ/IMBaAWOILENd 3ampeT Ha
OCYLIeCTBJIEHHE MEJUIIMHCKHUX BMeLIaTe/JbCTB, BKJIOYas MpPUMEHEHUE JieKapCTBEHHbIX
npenapaToB, HAaNpaBJeHHbIX HAa CMeHY noJia [5].

[IpuBeieHHbIe TpPUMeEPBl JAEMOHCTPUPYIOT NPEUMYIIECTBEHHOE MCIOJIb30BaHUE
3aKOHOJaTesieM UMIEPAaTUBHbIX METOJOB MPABOBOr0 PeryJUpOBaHUs, 3aK/I0YAIOLUXCS
B YCTAHOBJIEHVMU 3allpeTOB B OTHOLIEHWM PAacHpOCTPaHEHHS M NponaraH/bl aHTHULLEHHO-
cTell. Mexxay TeM, HeJib3s1 He yKa3aTh Ha HEOOXOJMMOCTb COUETAaHUS UMIIEPATUBHBIX U JJUC-
NO3UTUBHBIX METOJI0B B NPAaBOBOM peryJMpOBaHUH, MOCKOJIbKY chepa GOpMHUPOBAHUA
LJeHHOCTHBIX YCTaHOBOK fIBJISIETCS JOBOJIBHO AeJUKaTHOU. COOTBETCTBEHHO, YTOOBI MeXxa-
HU3M NPOTUBOAEUCTBUS 3TOU yrpo3e 6611 3P PEKTUBHBIM, IPEJICTABJISIETCS LieJiIecoobpas-
HbIM COYeTaHHe MeTO/I0B 3alpeTa U MO0 PEHUS.

YTo kKacaeTci BHYTPEHHUX yrpo3 NpaBOBOM 6e30MacHOCTH, TO B 3TOM BOIIpOCe
HabJro[jaeTcs onpesie/leHHOe eJUHCTBO MHeHUH. [IpakTU4ecku y BcexX aBTOpPOB, UCCIENY-
IOLUX BONPOCHI IPAaBOBOU 6e30MaCHOCTH, ONMMCAHbI OAHU U Te e GaKTOophl (HO C pa3HbI-
MU GOpPMYJIMPOBKAaMHU ), HETaTUBHO BJIMSAOIME HA TPAaBO U 3aKOHO/aTe/IbCTBO.

Tak, H.A. /lyxHo cnipaBeJJIMBO YTBepKJaeT, YTO «IIpaBoBasi 6€30MacHOCTb obecre-
YyeHa TOr/a, Korja OTCyTCTBYeT ONaCHOCTb UCKaKeHUsI IPAaBOBOM CUCTEMbI B BU/Jie IPUHS-
THS1 HENIPABOBBIX 3aKOHOB MJIM UTHOPHUPOBAHUS IPAaBOBbIX IPUHLMINOB» [12, c. 28], oTHOCA
TeM CaMbIM K yrpo3aM MpaBOBOM 6e30NaCHOCTH, MpeX/ie BCero, NpUHATHE HOPMaTUBHbIX
NpPaBOBbIX aKTOB, NpoTUBOopevalux Kouncrtutyuuu Poccuiickoin @enepanuu, Jubo OTCTY-
NalUIMX OT NPUHIMIOB NpaBa. ABTOPbI MOHOTpapuu «3aKOH: OT MPOEKTA [0 pean3aluu
(3apybeKHbIN OMBIT)», CChLIASICh HA 3apyOEXHbIM OMBIT, K yrpo3aM MpaBOBOM 6e30MacHo-
CTH OTHOCAT «yMHOXX€HHe 3aKOHOJIaTeJIbHbIX HOPM, UX Ype3MepHYI0 CJI0KHOCTb, HeHa/lJjle-
»KalllMH, Hermocie0BaTe/IbHbIM, HEYETKHUH, a TaKKe HEeHOPMAaTUBHBIM XapaKTep MOJI0KeHU!
HEKOTOpbIX 3aKOHOB» [13, c. 32], akueHTUpysA TeM CaMbIM BHHUMaHHe Ha HPHUIUKO-
TEXHUYECKUX NP06/ieMax 3aKOHOAATe/IbCTBA, HAHOCSAIIUX BpeJi YCTOSABIIMMCS OTHOLIEHHUSIM.

06061128 MHEHUS YYeHbIX U IPUHHAMasi BO BHUMaHUe paHee NMPOBeJeHHble aBTO-
pOM HCC/Ie[JOBaHUs, lepedyeHb BHYTPEHHUX YTPo3 NpaBoBoM 6e3omacHocTU Poccuu ¢ yye-
TOM COBPEMEHHOM 00LIeCTBEHHO-NIOJUTUYECKOU CUTYalUU B CTPaHe MOXHO MpPeJCTaBUTh
c/Aey0lIuM 06pa3oM.

Bo-mepBbiX, HU3KWI ypOBEHb MPABOCO3HAHUS U NMPABOBOW KYJbTYyphbl. B 3TOM BO-
npoce cjaenyeT corjacutbces ¢ B.B. MaMOHOBBIM, KOTOPBIN IOJYEPKUBAET, UTO «COCTOSIHHE
3alMILeHHOCTH IpaBoOBOU 6e3omacHOCTU PP He GyzieT JOCTUTHYTO, IOKA B Hallleil CTpaHe
COXpaHseTCsl HU3KHUUM YPOBEHb NPAaBOBOM KYJIbTYPhI, HO BbICOKA CTENEeHb PaBOBOr0 HU-
ruausMa» [16, c. 10].

Bo-BTOpBIX, AedeKThl (HECOBEPILEHCTBO) AeMCTBYIOILEr0 3aKOHOAATEeNbCTBA. ITUM
cobupaTe/IbHbIM MOHATHEM 00beJUHSETCS JOCTATOUHO LUMPOKUU KPYT HETaTUBHbIX TEH-
JIeHLIUH, XapaKTepU3yHIIUX COBPeMEHHOe POCCHUMCKOe 3aKOHOJAATeJbCTBO. K HUM MOXXHO
OTHECTH NPHUHSATHE HOPMATHMBHBIX MPABOBBIX aKTOB, MpPOoTHBOpedalux KoHcTutyuuu Poc-
curickonl Pefepanuy, 1160 HEUTPAIUIYIOIIUX, ee MPeJIHMCcaHus]; TPOOeIbHOCTb U IPOTUBO-
pPEYMBOCTb 3aKOHO/IATE/IbCTBA, @ TAKXKE €ro HeCTaOUIbHOCTb. 3/eCh CJelyeT MO YEPKHYTh,
YTO TEPMHUH «HECTAOWIbHOCTbY NPe/CTaBASeTCS OUeHb LIMPOKUM U Ha CaMOM /Jiesie BKJIlo4a-
eT B ceb ellle 1eJblil psij HETaTUBHBIX SIBJIEHWH, XapaKTePHbBIX /1JIs1 COBPEMEHHOT'0 POCCUM-
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CKOT'O 3aKOHOJATeJIbCTBA: CUTYaTUBHOCTb, CIIOPaJUYeCKUI XapakTep, peHOMeH «3aKOHOJa-
TeJIbHOW MHOQsUMU» U Apyrue [21, c. 43-46]. CoOOTBETCTBEHHO, MEXaHU3MaMHM [0 3aLIUTe
paBOBOM 06€30MaCHOCTH OT BHYTPEHHUX YIrpo3 B 3ToU cdepe OyAYT BbICTyNaTh MPABOBBIE,
OpraHMU3allMOHHBIE U MHbIe MephI 10 NOBBILIEHHIO Ka4yeCcTBa 3aKOHOJATe/IbCTBA.

Ha HekoTOpBIX 3/leMeHTaXx MexXaHM3Ma NPOTHUBOJEWCTBUS BHYTPEHHUM Yrpo3aM
NpPaBOBOM 6€30MaCHOCTU CJeAYyeT OCTAaHOBUTLCS MOAPOOHEE, OLeHUTh UX BOCTpebOBaH-
HOCTb ¥ 3QPeKTUBHOCTb. Befyiasa posb 3/iech, Kak U B C/y4ae C BHEIIHMMH YIrpo3aMH,
otBoguTcs KonctutyuuonHomy Cyany P®, ¢ Toil vilb pa3HUIel, 4TO B 06J1aCTU NPOTHUBO-
JleicTBUS BHYTpeHHUM yrpo3aM KoHcTuTyuuoHHbld Cys paboTaeT 6oJsiee HHTEHCHUBHO.
OcHOBHOE ero MoJIHOMOYHMEe B 3TOH cdepe - NpoBepKa KOHCTUTYLLMOHHOCTH 33aKOHOB
Y IpyTMX HOPMAaTHUBHBIX NIPaBOBbIX aKTOB. He06X04MMO MOJIOKUTENBHO OLlEHUTb HOBOE
nosiHoMouue Cyza, MosiBUBIIEeCS B pe3yJibTaTe KOHCTUTYLMOHHOW pedopmbl 2020 r. -
NPOBEPKY KOHCTUTYLIMOHHOCTH NPOEKTOB 3aKOHOB. [IpescTaBiseTcs, 4To AJ1 NPOTUBO-
JleiCTBHSl BHYTPEHHUM yrpo3aM NpaBOBOM 6e30MacHOCTU B cdepe KauyecTBa 3aKOHOJa-
TeJIbCTBA NpeABapUTe/bHbIM KOHCTUTYLIMOHHBIA KOHTPOJIb SIBJSAETCA HE0OX0AMMOU Me-
poit. OpHako 3G PeKTUBHOCTb U BOCTPEOOBAHHOCTb 3TOTO HOBOBBEJEHUSI BO3MOXHO 0Y-
JleT OLeHUTD JIMIIb [10CJIe HAKOIJIEHUs JOCTAaTOYHOr0 MacCUBa COOTBETCTBYIOLIUX pelle-
Hui KonctutyuuonHoro Cyaa PO.

CremyromyM 3/1eMEHTOM MeXaHHW3Ma IPOTHUBOJAEWCTBHA BHYTPEHHHUM yrpo3aMm
NpaBOBOM 6€30MaCHOCTH BBICTYNAIOT pas/M4YHble BUJbl 3KCIIEPTHU3, KaK 00f3aTe/IbHBIX,
Tak U QaKyJbTaTUBHBIX, KOTOPbIe NIPeAyCMOTPEHB] B 3aKOHOaTeJbHOM nporecce. [Ipo-
BeJleHHe 3KCIepTU3 I03BOJIAeT NOBBICUTb KAadyeCTBO 3aKOHOJAATeJbCTBA, MUHHUMHU3UPO-
BaTb KOJIMYECTBO 3aKOHOIIPOEKTOB, HEe COOTBETCTBYWOILUX TPEOOBAHUAM HOPUANYECKOU
TeXHUKH, U36exaTb IPOTUBOPEYMBOCTU U HECOTJIACOBAHHOCTH B 3aKOHO/IaTe€/IbHOM pery-
supoBaHuU. [Ipu 3TOM, Kak NpesCcTaBAAeT s, BaXKHO NMOBBICUTh POJIb HE3aBUCMMOU Hayu-
HO-NIPaBOBOM 3KcnepTu3bl. [IpuB/ieyeHre yYeHBIX /1 paboThl HaJ, TOATOTOBKOM 3aKOHO-
IIPOEKTAa, a TaKXKe K IPOBeJIeHUI0 3KCIIePTHU3 NO3BOJIUT COKPATUTh PAa3pbIB MeXAY IOpUAHU-
YeCKOM HayKOU U 3aKOHOTBOPYECTBOM.

BakHO OTMETHUTB, YTO €CTb U MHble MeXaHW3Mbl IPOTHUBOJEUCTBUS BHYTPEHHUM
yrpo3aM NpaBOBOM 6e30MacHOCTU B cdepe KauecTBa 3aKOHOAATENbCTBA, OJHAKO B CUJY
HeJl0CTaTOYHOU BOCTPeOOBAHHOCTH M PeJIKOT0 MCII0JIb30BaHMUA OHU He OYIYyT 3/eChb aHa-
JIN3UPOBATHCA.

3aBepuiasg pacCMOTpeHHe UCCIeyeMOM TeMbl, CJlelyeT COTJIaCUThCA C YTBepx/e-
HHEM, YTO «yrpo3bl NPaBOBOM 0e30MaCHOCTU OTJIMYAIOTCA BBICOKOW JMHAMUYHOCTBIO»
[17, c. 51]. 3TOT Te3uc HArJAAAHO WUJJIOCTPUPYET M3MEHEeHHe COOTHOLIEHUS BHELIHUX
M BHYTPEHHHUX yrpo3 3a CPAaBHUTEJIbHO HeOOJIbIION OTpe30K BpeMeHHU. TakhuM 06pa3oM,
NpUBeJEHHBIN NlepedyeHb YyTPO3 He fIBJSETCA UCYePNbIBAOLUM U CTaOUJIbHBIM: OH OyJeT
BU/IOM3MEHATBHCA U TPaHCHOPMHUPOBATHCA B 3aBUCUMOCTHU OT KOHKPETHBIX 00111eCTBEHHO-
NOJIMTUYECKUX YCIOBUM KU3HeJeATeJbHOCTHU 0011ecTBAa U pe3yJbTaTOB NpeANpUHUMae-
MBIX MEpP CO CTOPOHBbI OPTaHOB rOCYAapCTBEHHOM BJIACTU 10 MUHUMH3AlMU HEraTHBHbBIX
BO3/leMCTBUM Ha npaBo. [IpejcraBiseTcs, 4TO poccrMiickas paBoBas CMCTeMa NOKasaJsa
CBOI0 THOKOCTb M CHOCOGHOCTD a/IeKBAaTHO pearupoBaTh Ha MOsSIBJIEeHME HOBbIX BHYTpPEH-
HUX Y BHEIIHUX yIpO3 M BbI30BOB: B HACTOALLee BpeMs CO3/JaHbl U JOCTAaTOYHO YCIELIHO
GYHKLIMOHUPYIOT MeXaHU3Mbl obecliedeHUs1 IPaBOBOM 6e30macHOCTU. Mexay TeM, Takue
MeXaHU3Mbl He J0J/DKHBI OCTaBaTbCsl HEM3MEHHbIMHU, UX HEOOX0AUMO KOPPEKTUPOBATh U
COBEPILEHCTBOBATD C LieJIbI0 NMOBBILIEHUS UX 3QPEKTUBHOCTH U yuyeTa HOBBIX CPOpMHUpO-
BaBILUMXCA U NOTEHLUA/IbHBIX YTPO3 IPAaBOBOM 6€30MaCHOCTH.
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THREATS TO THE LEGAL SECURITY OF RUSSIA
AND MECHANISMS TO COUNTER THEM

Valentina N. Shutova®

Annotation. The article examines the external and internal threats to Rus-
sia's legal security in modern conditions, as well as individual elements of the
mechanism to counter them. The author considers the imposition of a Western in-
terpretation of international law and its negative impact on the national legal sys-
tem, as well as attempts to influence Russian traditional values from the outside, to
be external threats. Among the internal threats, the low level of legal culture and
various defects of the current legislation are considered. The conclusion is formu-
lated that at present, sufficiently effective mechanisms for ensuring legal security
have been created, which, nevertheless, require improvement.

Key words: Legal security; national security; threats to legal security;
mechanism for countering threats

Over the past few years, legal science and related fields of knowledge have updated
research on the problems of studying challenges and threats to national security. This at-
tention is objectively due to the fact that in conditions of dynamically developing social re-
lations, socio-political instability in a difficult international situation, there is an increase in
external and internal threats to Russia’s national security. General trends inherent in na-
tional security, manifested in the transformation of threats, are also characteristic of its in-
dividual types, including legal security.

It should be emphasized that most modern studies of legal security issues are main-
ly theoretical in nature and are aimed, first of all, at defining the subject area, resolving
terminological disagreements, etc. Applied issues seem to receive insufficient attention. In
this regard, the study of the main threats to the legal security of Russia in modern condi-
tions and the mechanisms to counter them seems relevant and timely.
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In relation to legal security, scientists, in addition to the established term “threat,” also
use others: “danger” [19, p. 248], “legal risk factors” [18, p. 12]. Meanwhile, the very concept
of a threat to legal security, as a rule, is not formulated in theoretical studies, and the authors
limit themselves to pointing out that threats can be external and internal. Since the National
Security Strategy [9] and other official documents use the term threat, generally accepted
terminology will be used in the following. It seems possible to identify threats to legal securi-
ty based on the definition of threats to national security, which is given in the National Secu-
rity Strategy, and an understanding of legal security itself. Since the author of the article ad-
heres to a narrow or axiological approach to understanding legal security [20, p. 32-33],
a threat to legal security can be defined as a set of conditions and factors that create a direct
or indirect danger of causing damage to the legal system of the Russian Federation.

Depending on the location of the source of danger, threats to national security are
divided into external and internal. It seems that such a classification of threats is also rele-
vant for legal security.

Back in 2008, A.A. Fomin, in his dissertation research on legal security, noted:
“a comparison of internal and external threats showed that the greatest danger... is repre-
sented by internal threats” [18, p. 24]. Discussing external (or international) threats, he
recognized that certain such threats occur, for example, when “some participants in the
world community try to exert pressure through international legal mechanisms on the in-
ternal legal life and legal policy of Russia” [18, p. 24]. In general, he took the position that
the external influence on the Russian legal system is either indirect or not so fundamental.
[t should be emphasized that at that time the position of A.A. Fomina seemed quite reason-
able. Meanwhile, in modern socio-political realities, one cannot deny the significance of ex-
ternal threats to the legal security of Russia, which have transformed and acquired a large-
scale character.

External threats to legal security currently consist, first of all, in the negative impact
on the Russian legal system of international law in a distorted interpretation, subject to the
influence of politics in the modern world. We have to admit that international law, in the
context of the global crisis, has largely lost its regulatory function and turned into an insti-
tution of manipulation and political pressure in defending geopolitical interests.

The Russian Federation has a mechanism for protection against such negative ex-
ternal influences on the national legal system, which is currently being actively used. First
of all, this mechanism is implemented by the Constitutional Court of the Russian Federation
through the powers established by paragraph “d” of Part 1 and parts 3.2 and 3.3 of Article 3
of the Federal Constitutional Law “On the Constitutional Court of the Russian Federation”
[2]. Meanwhile, the power to verify the constitutionality of international treaties of the
Russian Federation that have not entered into force requires special attention in the con-
text of the topic under study. The practice of the Constitutional Court of the Russian Feder-
ation in this category of cases cannot be called extensive. It seems that this is due to the fact
that the current legislation provides for the only case of a mandatory application by the
President of the Russian Federation to the Constitutional Court of the Russian Federation
with a request to verify the compliance of the Constitution of the Russian Federation with
an international treaty - an agreement on the admission into the Russian Federation of
a foreign state or part of a foreign state in as a new subject of the Russian Federation. In all
other cases, appeals are not binding.

Thus, at present, most of the international treaties considered by the Constitutional
Court of the Russian Federation are agreements on the admission of new entities to the

237



Teopus rocysapcrsa 1 npaBa

Russian Federation. And since we are talking about external threats to the legal security of
Russia, which may be contained, among other things, in international treaties that are
signed and ratified by the Russian Federation, we can agree with the position of N.V. Vitruk,
who believed that it is advisable to increase the number of mandatory requests to verify
the constitutionality of international treaties, in particular those that “affect the fundamen-
tal rights and freedoms of man and citizen, as well as the territorial integrity of the state”
[11, p. 476].

As for the powers of the Constitutional Court of the Russian Federation, enshrined in
parts 3.2 and 3.3 of Article 3 of the Federal Constitutional Law, they received the name
“non-execution mechanism” from constitutional scholars [14, p. 79] and can be considered
using the example of the decisions of the Constitutional Court of the Russian Federation in
the case “Anchugov and Gladkov v. Russia” [7] and “OJSC Oil Company “YUKOS” v. Russia”
[8]. These powers inherently represent a mechanism for “assessing the limits of interven-
tion of international bodies and courts in national jurisdiction” [14, p. 83] and are an effec-
tive means of ensuring the supremacy of the Constitution of the Russian Federation and the
legal security of Russia in modern conditions.

Currently, another element of the mechanism for protecting Russia’s legal security
from external threats is the practice of suspending or denouncing international treaties of
the Russian Federation. For example, systematic and gross violations by the American side
of the provisions of the treaty between the Russian Federation and the United States on the
reduction of strategic offensive arms (START-3), as well as the actual refusal to cooperate
in the security sphere, led to the fact that the Federal Law of February 28, 2023 No. 38-FZ
[3] the international treaty was suspended. On the same day, a federal law was adopted
that terminated the validity of a number of international treaties of the Council of Europe
in relation to Russia [4]. However, the denunciation of these international treaties is per-
ceived ambiguously by the legal scientific community, and some see here primarily political
reasons, and then security issues.

If we talk about the negative impact of international law as an external threat to le-
gal security, then, it seems, we should touch upon another significant aspect of this process
- attempts from the outside to influence Russian traditional, including legal, values. The
problem of replacing values with anti-values is sufficiently recognized in the state and soci-
ety. Accordingly, mechanisms to counter this kind of threats have been formed.

Firstly, this is the consolidation in the Constitution of the Russian Federation as a re-
sult of the constitutional reform of 2020 of the so-called “second order values” of a cultural,
ideological, spiritual and moral nature [1; 15].

Secondly, appropriate legal regulation in the cultural, spiritual and value spheres.
Thus, the Decree of the President of the Russian Federation “On approval of the Fundamen-
tals of State Policy for the Preservation and Strengthening of Traditional Russian Spiritual
and Moral Values” [10] defines and lists traditional values, and also establishes a list of an-
ti-values. Subsequently, several federal laws were adopted aimed at combating anti-values:
the Federal Law “On Amendments to the Federal Law “On Information, Information Tech-
nologies and Information Protection” and certain legislative acts of the Russian Federation”
[6] concerning, in particular, prohibition of propaganda of non-traditional sexual relation-
ships and (or) preferences, as well as the addition of the federal law of November 21, 2011
No. 323-FZ “On the fundamentals of protecting the health of citizens in the Russian Federa-
tion” with Article 45.1, establishing a ban on medical interventions, including the use of
medications aimed at gender reassignment [5].
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The given examples demonstrate the predominant use by the legislator of impera-
tive methods of legal regulation, which consist in establishing prohibitions regarding the
dissemination and promotion of anti-values. Meanwhile, one cannot help but point out the
need to combine imperative and dispositive methods in legal regulation, since the sphere of
formation of value attitudes is quite delicate. Accordingly, in order for the mechanism to
counter this threat to be effective, it seems appropriate to combine methods of prohibition
and encouragement.

As for internal threats to legal security, there is a certain unity of opinion on this is-
sue. Almost all authors studying issues of legal security describe the same factors (but with
different formulations) that negatively affect law and legislation.

So, N.A. Dukhno rightly asserts that “legal security is ensured when there is no dan-
ger of distortion of the legal system in the form of the adoption of illegal laws or ignoring
legal principles” [12, p. 28], thereby referring to threats to legal security, first of all, the
adoption of normative legal acts that contradict the Constitution of the Russian Federation
or deviate from the principles of law. The authors of the monograph “The Law: from Pro-
ject to Implementation (Foreign Experience)”, referring to foreign experience, include “the
multiplication of legislative norms, their excessive complexity, inappropriate, inconsistent,
unclear, as well as the non-normative nature of the provisions of some laws" [13, p. 32],
thereby focusing attention on legal and technical problems of legislation that harm estab-
lished relations.

Summarizing the opinions of scientists and taking into account the research previous-
ly conducted by the author, the list of internal threats to the legal security of Russia, taking
into account the current socio-political situation in the country, can be presented as follows.

Firstly, the low level of legal awareness and legal culture. On this issue we should
agree with V.V. Mamonov, who emphasizes that “the state of protection of the legal security
of the Russian Federation will not be achieved as long as our country maintains a low level
of legal culture, but a high degree of legal nihilism” [16, p. 10].

Secondly, the defects (imperfections) of the current legislation. This collective con-
cept unites a fairly wide range of negative trends that characterize modern Russian legisla-
tion. These include the adoption of normative legal acts that contradict the Constitution of
the Russian Federation, or neutralize its prescriptions; gaps and contradictions in legisla-
tion, as well as its instability. It should be emphasized here that the term “instability” seems
very broad and in fact includes a whole series of negative phenomena characteristic of
modern Russian legislation: situational nature, sporadic nature, the phenomenon of “legis-
lative inflation” and others [ 21, p. 43-46]. Accordingly, the mechanisms for protecting legal
security from internal threats in this area will be legal, organizational and other measures
to improve the quality of legislation.

Some elements of the mechanism for countering internal threats to legal security
should be discussed in more detail, their relevance and effectiveness should be assessed.
The leading role here, as in the case of external threats, is assigned to the Constitutional
Court of the Russian Federation, with the only difference that in the field of countering in-
ternal threats, the Constitutional Court works more intensively. His main authority in this
area is to check the constitutionality of laws and other normative legal acts. It is necessary
to positively evaluate the new power of the Court, which emerged as a result of the consti-
tutional reform of 2020 - checking the constitutionality of draft laws. It seems that in order
to counter internal threats to legal security in the sphere of the quality of legislation, pre-
liminary constitutional control is a necessary measure. However, the effectiveness and rel-
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evance of this innovation will be possible to assess only after the accumulation of a suffi-
cient array of relevant decisions of the Constitutional Court of the Russian Federation.

The next element of the mechanism for countering internal threats to legal security
are various types of examinations, both mandatory and optional, which are provided for in
the legislative process. Carrying out examinations makes it possible to improve the quality
of legislation, minimize the number of bills that do not meet the requirements of legal tech-
nology, and avoid inconsistency and inconsistency in legislative regulation. At the same
time, it seems important to increase the role of independent scientific and legal expertise.
Involving scientists to work on the preparation of a bill, as well as to conduct examinations,
will reduce the gap between legal science and lawmaking.

[t is important to note that there are other mechanisms to counter internal threats
to legal security in the field of quality legislation, however, due to insufficient demand and
rare use, they will not be analyzed here.

Concluding the consideration of the topic under study, one should agree with the
statement that “threats to legal security are highly dynamic” [17, p. 51]. This thesis clearly
illustrates the change in the ratio of external and internal threats over a relatively short pe-
riod of time. Thus, the given list of threats is not exhaustive and stable: it will change and
transform depending on the specific socio-political conditions of society and the results of
measures taken by government authorities to minimize negative impacts on the law. It
seems that the Russian legal system has shown its flexibility and ability to adequately re-
spond to the emergence of new internal and external threats and challenges: mechanisms
for ensuring legal security have now been created and are functioning quite successfully.
Meanwhile, such mechanisms should not remain unchanged; they need to be adjusted and
improved in order to increase their effectiveness and take into account new emerging and
potential threats to legal security.
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HMIIVIEMEHTAIIUA KAK $OPMA

MPABOBOH HH®HUJ/IbTPALIUH ITIPABOBBLIX HOPM
Ob OXPAHE OB'BEKTOB

KYJIbTYPHOI'O HACJIEAUA

AHHOmMayus. B cmamve paccmampusaemcsi npupoda npoyecca uM-
njaeMeHmayuu Kak @opmuvl npagosoll UHPUILMPAYUU NPABOBbIX HOPM 8 KOH-
mekcme U3MeHeHUsl POCCUliCK020 3aKOHOOamenbcmed 0 KY/bmypHOM HAc/e-
duu u delicmeusi 0co6bIX 06CMOAMENLCME, MEHAWUX hpedcmdasaeHuUsl 0 Co-
OMHOWEHUU HOPM MexcAyHapodHO20 Npaea U pocculickozo 3aKoHodamesib-
cmea, ommevaemcsi 3HaYUMOCMb NPAgosoll 3auwjumsl Ky/J1bmypHO20 HAC/1edust
KaK @ekmopa pazeumusi HAYUOHA/IbHO-NPA8o8020 pezyauposaHus. Paccmam-
pusawmcsi OCHO8Hble ChOCOObI UMNJAeMeHMayuu MexcdyHapooHO-npaso8bix
HOpM NpUMEHUMEeAbHO K hpobaeme yHUPuKkayuu mepMuHo102u4ecKko20 annd-
pama 3akoHodameabcmad 0 Ky/AbMmypHOM Hacaeduu. Ha ocHosaHuu avaausa
HOPMAMUBHO20 CO0epiHcaHusl 3aKoOHOdameabCcmaa o Ky/ibmype nod4epkugaem-
Cs1 onepedcarowee pasgumue HaAyuoOHANbHO-NPABOBLIX HOPM, caudemeabcmay-
rowell 0 3HaYumebHOU ceobode delicmeull pocculickozo 3akoHodamessi no
adanmayuu MexicdyHapoOHbIX Npasu/s U mpe6o8aHuli K 066eKmMuBHblM No-
mpe6bHoCcmsAM 06WecmeeHHO20 pa3sumus.

Kalouesswlie caoea: uHpursmpayus, umniemeHmayus, Omculikd, UH-
Kopnopayusi, Ky/ibmypHoe Hacaedue.
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pauuy MeXAYHapOJHbIX COTJIAlleHUH aKTyaJM3WpOBaHa B YCJIOBUSIX Ka4yeCTBEHHOIO Ile-
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Poccuiickoit ®epepanuu 66110 npekpauieHo. Kak pe3yabTaT, npeMeTOM JJisi TEOPETUKO-
IIPaBOBOr'0 OCMBICJIEHUS CTaJl BOIPOC O NMPUPOJe MpoLecca BHEJPEHUS NPUHATBIX HOPM
Y MpaBUJ MEXJYHAPOJHOTrO MpPaBa B «TeJI0» POCCUUCKOr0 3aKOHO/IATEJbCTBA, KOTOPbIH
OOBIKHOBEHHO NPUHATO pacCMaTpUBaTh Kak MpobJseMy WHPUIAbTPALMU HOPM MeX/JyHa-
pPOJZIHOTO MpaBa.

O6s1acTh 0XpaHbl 06'bEKTOB KYJbTYPHOTO HacC/JeAus OKa3ajachb B MeHbIIEH cTeme-
HU NO/IBEpP>KEHA MepecMOTPY B KOHTEKCTe AeHoHcanuu Poccuiickont ®enepanuu B 2022 T.
L[eJIOTO psijia MexX/JyHapOoJHbIX JOrOBOPOB, OJHAKO 00lllee COCTOsIHUE JaHHOU cdepbl
00LIeCTBEHHBIX OTHOUIEHUN BCe ellje TpebyeT GoJiee yraybaeHHOro usydeHusi. HopMel
MeX/AYHapOJHOro NnpaBa, HapdaAy C MOJIOKEHHWSIMHU POCCUUCKOrO 3aKOHOJATesbCTBa,
OKa3bIBaIOT JeCTBEHHOE IOPU/IUUYECKOE BO3/IeICTBUE HA OTHOILLIEHUS B chepe OXpaHbl
KyJbTYpHOTO Hacjaeaud. B cusiy JaHHOro 00OCTOAATe/NbCTBA NpobJieMa NpUBeJeHUs
HOPM POCCHMCKOI0 3aKOHOJATeJ